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James K. Knudson New I. C. C. Commissioner 


On April 20, 1950, James K. Knudson, formerly principal attorney 
in the office of the Solicitor, Department of Agriculture, in charge of 
transportation matters, was sworn in as Interstate Commerce Commis- 
sioner. He was appointed to fill the unexpired term of Commissioner 
Carroll Miller. His term will expire on December 31, 1953. 


The Oath of office was administered by Chief Justice Harold 
Stevens of the U. S. Court of Appeals, in the presence of more than two 
hundred persons in Hearing Room B at the Interstate Commerce Com- 
mission. Among those witnessing the ceremony were Mrs. James K. 
Knudson and five of her six children, Rozanne, 17; Ellsworth, 14; Alice, 
9; Phyllis, 7, and Homer 6. One-year old Melanie was not present. 


Mr. Knudson was born at Brigham City, Utah, on January 6, 1906. 
He attended the public schools at Brigham City and after graduating 
from high school studied three years at the University of Utah. In 1934 
he received his A.B. from George Washington University. During that 
same year he received his L.L.B. from George Washington Law School. 
In 1938 Mr. Knudson received the degree of LL.M. from Harvard Law 
School. 


In 1930 Mr. Knudson came to Washington as Division Chief of 
the George Washington Bi-centennial Commission. He became Chief 
Clerk for the Agricultural Adjustment Administration in 1933 and 
served with that Department until 1941, when he was appointed com- 
merce counsel for the Secretary of Agriculture. While serving in that 
capacity he had occasion to appear in many proceedings before the Inter- 
state Commerce Commission. 


Mr. Knudson was welcomed to the bench by each of the eight Com- 
missioners attending the ceremony. As he started his term as Interstate 
Commerce Commissioner, Mr. Knudson is reported to have said: ‘‘I’ll 
do my best.”’ 
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Vigorous Opposition by the Practitioners Asso- 
ciation and Others to the President’s 
Plan to Reorganize the Interstate 
Commerce Commission 


Beginning slowly, opposition to the President’s Plan No. 7 pro- 
posing to reorganize the Interstate Commerce Commission developed 
by leaps and bounds, following the introduction by Senator Edwin C. 
Johnson of Colorado of a resolution (S. Res. 253) to disapprove this 
plan and realization that the proposal goes beyond that contained in the 
report of the Hoover Commission. 

The plan is described in the March issue of the Practitioners 
Journal, and in the same issue is an article by Mr. Wilbur LaRoe, a 
former president of the Practitioners Association, opposing the plan. 
Emphasized by opponents of the plan to reorganize this Commission is 
the threatened blow at the non-political, independent status of this 
quasi-legislative and quasi-judicial administrative agency, by reason of 
the proposed transfer of broad executive and administrative functions 
to a chairman to be selected, not by the Commission, but by the Presi- 
dent and to serve as such chairman at his pleasure. 

The Hoover Commission did not recommend a presidentially-ap- 
pointed chairman. 

The plan was to have become effective on May 23rd _ unless 
disapproved by either the House of Representatives or the Senate by 
constitutional majority vote. Thus a majority of 49 Senators present 
and actually voting was necessary to defeat the plan. Opposition was con- 
centrated in the Senate rather than the House. 

Hearings on the resolution to disapprove Plan No. 7 affecting the 
Interstate Commerce Commission and on similar resolutions by Senator 
Johnson to disapprove Plans Nos. 8, 9, and 11, dealing with the Federal 
Trade Commission, the Federal Power Commission, and the Federal 
Communications Commission, respectively, were held on April 24, 28, 
and 26, before the Senate Committee on Expenditures in the Executive 
Departments, Senator John L. McClellan, of Arkansas, being the Chair- 
man.* 

At these hearings, Plan No. 7, proposing to reorganize the Inter- 
state Commerce Commission, was vigorously opposed by Mr. R. Gran- 
ville Curry, a member of the Association’s Executive Committee and a 
former president of the Association, and Mr. J. Ninian Beall, Chairman 
of the Association’s Legislative Committee. Their statements are pre- 
sented elsewhere in this issue of the Journal. 


* Extensive hearings were also held before the House Committee on similar 
resolutions. That committee promptly recommended approval of the plans. For 
the debate in the Senate on Reorganization Plan No. 7, see pages 7245-63, Cong. 
Rec., May 17, 1950. 
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Senator Johnson appeared before the Committee in support of his 
resolutions and forcefully presented the major objections to reorganiza- 
tion plans affecting the Interstate Commerce Commission and the other 
agencies above mentioned. Pointing out that what he said as to the 
I. C. C. was intended to apply to the other agencies, he said in part: 


‘*The plain truth is, Plan No. 7 would make the Interstate Com- 
merce Commission, now an arm of the Congress, dependent and sub- 
ordinate to the executive and thereby subordinate to the policy- 
determining power of the executive, including not merely the 
functions of carrying out the laws but the political emphasis and 
direction of the administration of the laws. In the creation of quasi- 
legislative quasi-judicial establishments, such as the Interstate 
Commerce Commission, Congress has deliberately, consistently and 
carefully refrained from setting up one-man agencies. 

Instead it has created non-partisan or bi-partisan agencies 
responsible primarily to the Congress for the execution of regula- 
tory laws and laws directly affecting regulatory policy. A plural 
membership agency is necessary if we are to have bi-partisan non- 
political representation. Plan 7 breaks up the equality of duties 
and responsibilities of the commissioners and leaves us, for all prac- 
tical purposes, with a one-man commission. The chairman would 
run the show (with a ‘clear line of control from the President’) 
and the other commissioners would perform the duties, if any, that 
he saw fit to assign to them.”’ 


Opposition by the railroads to Plan No. 7 was presented by Mr. 
Clarence A. Miller, General Counsel of the American Short Line Rail- 
road Association, on behalf of that Association, and by Mr. Jonathan 
C. Gibson, Vice-President and General Counsel of the Atchison, Topeka 
and Santa Fe Railway Company, on behalf of the Association of Ameri- 
can Railroads. Both statements are carefully documented and contain 
much material of historical interest to the Association. They are also 
printed in this issue of the Journal. 

Mr. Giles Morrow, Executive Secretary and General Counsel of the 
Freight Forwarders Institute made an impressive presentation on behalf 
of that organization in opposition to Plan No. 7. Members of this indus- 
try, he said ‘‘oppose that plan because they think it represents a change 
in basic policy which has unexplored potentialities of harm.’’ 

Referring to some of the objectionable results which could occur 
under the Plan, Mr. Morrow said: 


‘*The Commission today has the power, under the Act, to es- 
tablish its Divisions, Boards, and Bureaus, and to determine upon 
the jurisdiction and duties thereof. This power will pass to the 
Chairman. 

To take one example, it would appear that the Chairman could 
transfer or abolish any of the presently established Bureaus with- 
out consulting with the other Commissioners. Looking at this 
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matter solely from the standpoint of the freight forwarding indus- 
try we think we have cause for alarm. When freight forwarders 
were regulated in 1942 we went to the Commission and requested 
that a Bureau be provided, staffed with persons whose job it would 
be to acquaint themselves with our law and our problems, and to act 
as a liaison between the industry and the Commission. The general 
administration of part IV was, accordingly, vested in the Bureau 
of Water Carriers and Freight Forwarders, the two most recently 
regulated agencies of transportation. 

We would be vitally opposed to the abolition of that Bureau, 
and yet one of the recommendations of the Hoover Commission 
Task Force not specifically incorporated in Plan No. 7, but perhaps 
implicit in the general import of the plan, was that the Bureau of 
Water Carriers and Freight Forwarders be abolished and its duties 
transferred to other Bureaus. Even if this should make for eff- 
ciency, as the report claims, it is not the kind of efficiency we want 
to see. We are a comparatively small industry, and we do not want 
our affairs to become lost in the shuffle, or administered by persons 
who have neither the time, nor perhaps the inclination, to acquaint 
themselves with our special problems. 

Another important function of the Commission not specifically 
referred to in the plan, but undoubtedly transferred to the Chair- 
man, is the appointment and supervision of hearing examiners. It 
seems rather clear that this function is transferred to the Chairman 
because in plans one to six it is specifically exempted from the trans- 
ferred functions, whereas it is not mentioned in Plan 7.’’ 


Opposition by the American Trucking Associations, Inc., was voiced 
by Mr. Edgar S. Idol, General Counsel of that organization. While 
those opposing the plan had spoken many words of praise of the Inter- 
state Commerce Commission, his statement contained a distinctly critical 
note. This appears from the following: 


‘*For years, our industry has been concerned over the inefficient 
and cumbersome administration of the Motor Carrier Act. In the 
post-war period particularly, our carriers have been growing more 
and more impatient with long delays in the hearing and deciding 
of cases, lack of enforcement of the provisions of the Act and the 
Commission’s regulations, and the tendency of staff officers to en- 
gage in what we consider unnecessary, time-consuming, and waste- 
ful regulatory practices. 

In general, our criticisms are not directed either at the Com- 
missioners individually or as a body. Like most other people, we 
recognize that a Commission or a Board cannot, in the nature of 
things, be a good or an efficient administrator. Moreover, the Com- 
missions appropriations for safety regulation and enforcement have 
been altogether inadequate. But a change i in organization is essen 
tial, we think, if regulation is to be given a chance to work properly.” 
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Mr. Idol also presented to the Committee a strong opposing state- 
ment prepared by Mr. Jack Garrett Scott, General Counsel of the 
National Association of Motor Bus Operators. 

Shipper opposition to Plan No. 7 was stressed by Mr. Herschel A. 
Hollopeter, Transportation Director of the Indiana State Chamber 
of Commerce, on behalf of that organization and also on behalf of the 
Central Territory Traffic Conference. Mr. Edward F. Lacey, Execu- 
tive Secretary, filed a statement in opposition to the plan on behalf of 
the National Industrial Traffic League. 

The Transportation Association of America through Mr. Donald 
D. Conn, Executive Vice-President, objected to the plan on the ground 
that no action should be taken until the transportation study being made 
by the Senate Committee on Interstate Commerce shall have been com- 
pleted. This association did not take a stand on the merits or demerits 
of the plan. 

Railroad labor urged disapproval of the plan in a statement by Mr. 
A. E. Lyon, Executive Secretary-Treasurer of the Railway Labor Ex- 
ecutives Association. The last statement in opposition was made by 
Mr. W. H. Ott, Jr., Chairman, Legislative Committee, National Council 
of Private Motor Truck Owners, Inc. 

The principal proponent of Plan No. 7 and the other plans before 
the Committee was Mr. Frederick J. Lawton, Director of the Bureau of 
the Budget. He stressed more efficient organization thought to result 
from the proposed plan and sought to minimize the effect of concentrated 
powers in a presidentially-appointed chairman. Questioned by the 
Chairman of the Committee as to what specific instances he had in mind 
with respect to improvements that would be brought about through 
adoption of the plans, what particular objections he had as to the present 
organization, and what economies would be effected by the plans if 
adopted, he was unable to say. 

Another proponent of the plans was Mr. Leventhal, for the Citizens 
Committee for the Hoover Commission. He had been a member of the 
Task Force. With somewhat easy confidence he praised the plans and 
urged their adoption. He had little knowledge of the Interstate Com- 
merce Commission, but cited as a shortcoming of that Commission the 
delay in handling the Barge Line case. 

While the American Waterways Operators, Inc., did not make a 
Separate presentation at the hearing, this Association reports that it 
favored the veto of Plan No. 7 to reorganize the Interstate Commerce 
Commission and certain other plans. 

From the above it can be seen that the following organizations and 
associations opposed and sought disapproval of Plan No. 7 to reorganize 
the Interstate Commerce Commission : 


Association of Interstate Commerce Commission Practitioners, 
American Bar Association, 

American Trucking Associations, Inc., 

Association of American Railroads, 

Freight Forwarders Institute, 
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The American Short Line Railroad Association, 
Indiana State Chamber of Commerce, 

National Association of Motor Bus Operators, 

Central Territory Traffic Conference, 

National Industrial Traffic League, 

Transportation Association of America, 

Railway Labor Executives Association, 

National Council of Private Motor Truck Owners, Inc., 
American Waterways Operators, Inc. 


The widespread and far-reaching opposition was impressive. As 
indicated elsewhere in this issue, a number of the chapters of the Prac- 
titioners Association have adopted resolutions opposing Plan No. 7, 
and many members of the Association have taken interest in opposing 
this plan. 

While, generally speaking, the Commission has received a vote of 
confidence, there were some expressions to the effect that improvements 
in its organization are desirable. It was recognized that much criticism 
arose from inadequacies resulting from budgetary limitations. 


S. Res. 253, for the rejection of President Truman’s Reorganization 
Plan No. 7, relating to the I. C. C., was adopted by the Senate on May 17 
by a vote of 66 to 13. 

S. Res. 256, to reject Reorganization Plan No. 11, relating to the 
Federal Communications Commission, was adopted by a vote of 50 to 23. 

Senator John L. McClellan, of Arkansas, the Chairman of the 
Senate Committee on Expenditures in Executive Departments, termed 
the Reorganization Plan a ‘‘power grab.’’ Senator McClellan was a 
member of the Hoover Commission, and said that it was never the intent 
of the Hoover Commission to interfere with the Interstate Commerce 
Commission. 

The following is the roll-call vote on the resolution to reject the 
I. ©. C. reorganization plan: 


For Rejection 
Democrats—33 


Byrp Hunt McKELLAR 
CHAPMAN JOHNSON (Colo.) MYERS 
CoNNALLY JOHNSON (Tex.) NEELY 
EastTMAN JOHNSTON ROBERTSON 
ELLENDER KERR RUSSELL 
FULBRIGHT KILGORE STENNIS 
GEORGE Lona TAYLOR 
HAYDEN MAYBANEK Tuomas (Okla.) 
Hin McCarran Tuomas (Utah) 
Hory McCLELLAN TYDINGS 
HOLLAND McFarLanD WITHERS 
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AIKEN 
BREWSTER 
BRICKER 
BRIDGES 
BUTLER 
CaIN 
CAPEHART 
CoRDON 
DARBY 
DONNELL 
DworsHAk 


BENTON 
DouGLas 
GILLETTE 
GREEN 


KNOWLAND 


Republicans—33 
EctTon 
FERGUSON 
GURNEY 
HENDRICKSON 
IvEs 
JENNER 
KEM 
LANGER 
LODGE 
MALONE 
MarTIN 


Against Rejection—13 


Democrats—11 
HuMPHREY 
KEFAUVER 
LEAHY 
LEHMAN 

Republicans—2 
WILLIAMS 


McCartTHy 
MunptT 
SALTONSTALL 
SCHOEPPEL 
SmirH (Me.) 
SmitH (N. J.) 
THYE 
WATKINS 
WHERRY 
WILEY 
Youne 


Lucas 
McManHon 
SPARKMAN 


STATEMENT BY R. GRANVILLE CURRY, ON BEHALF OF ASSOCIATION 
OF INTERSTATE COMMERCE COMMISSION PRACTITIONERS 
IN SUPPORT OF SENATE RES. 253 AND H. RES. 545, 
DISAPPROVING REORGANIZATION PLAN NO. 7 * 

My name is R. Granville Curry, of the law firm of Curry and Dolan, 
631 Southern Building, Washington, D. C., and I appear in behalf of 
the Association of Interstate Commerce Commission Practitioners in op- 
posing Reorganization Plan No. 7, affecting the Interstate Commerce 
Commission. 

I am a member of the Executive Committee and a former president 
of that Association. I have also served as Editor in Chief of the I. C. C. 
Practitioners Journal. 

I was formerly Assistant Chief Counsel of the Interstate Commerce 
Commission, resigning in 1926, and have since been engaged in general 
practice before that agency and the courts, representing at various times 
railroads, water carriers, motor carriers, shippers, and port interests. 

As to the Association of Interstate Commerce Commission Practi- 
tioners, I would like to point out that it was organized in 1929, that it 
has over 3,200 members throughout the United States, and that they 
represent every type of shipper and carrier having business before the 
Commission. One of the objects of the Association is ‘‘to promote the 
proper administration of the Interstate Commerce Act and related acts.’’ 

Preliminarily it is to be noted that in what purports to be an 
‘Analysis of Reorganization Plans 7-13, of 1950,’’ there is a statement in 
the Congressional Record, p. 2584, ‘‘The Bureau of the Budget has in- 


* Before the House and Senate Committees on Expenditures in the Executive De- 
partments, April 24 & 25, 1950. 





686 I. C. C. PRACTITIONERS’ JOURNAL 





formed the staff that the plans were cleared with the Commissions before 
presentation to the Congress.”’ 

It is not entirely certain what is meant by the word ‘‘cleared,”’ 
but if it is sought to suggest that the Interstate Commerce Commission 
approved Plan No. 7 relating to it, our investigation indicates that this 
is not the fact and that there has been no such approval. 

Also preliminarily it should be noted that while Plan No. 7 provides 
for a permanent Chairman appointed by the President, the so-called 
Hoover Commission report contained no provision for appointment of a 
Chairman by the President. This is believed to be an important differ- 
ence. 


The Non-Political Character of the Interstate Commerce Commission 


The non-political character of this agency should be clearly borne in 
mind. Reorganization Plan No. 7, if enacted, would strike at the very 
roots of the Commission’s political independence and would be destruc- 
tive of the pattern deliberately fashioned by the Congress. 


(1) A fundamental provision for the non-political character of this 
agency is to be found in section 24 of the Interstate Commerce Act. 
There it is provided that of the Commission’s eleven members ‘‘ Not more 
than six [a bare majority] shall be appointed from the same political 
party.”’ 

(2) The Commission since its creation in 1887 to the present has 
made an enviable record of non-political administration of the powers 
vested in it by Congress and has won public confidence. No breath of 
scandal has ever tarnished its good name. 

(3) The Commission is basically an independent agency of Con- 
gress and significantly it is required by statute to report to Congress 
(See section 21 of the Act.) 

(4) Congress in enacting a National Transportation Policy in the 
Interstate Commerce Act took pains to provide for ‘‘fair and impartial 
regulation of all modes of transportation subject to the provisions of 
this Act,’’ to ‘‘foster sound economic conditions in transportation and 
among the several carriers,’’ and to encourage ‘‘maintenance of reason- 
able charges for transportation services, without unjust discrimination, 
undue preferences or advantages, or unfair or destructive competitive 
practices.’’ The effectuation of this policy affects the very life-blood of 
industry in this country, and is of vital concern to shippers and carriers, 
large and small, and to the public. Congress did not entrust these duties 
to one man or to a one-man board. It recognized that the vast responsi- 
bilities undertaken, the wide variety of problems presented, the broad 
territorial scope of authority, and the complexities of practical regula- 
tion required the informed judgment of a group of men constituting a 
Commission, each with coordinate powers and responsibilities, and un- 
fettered as far as practicable by political pressures and fears. 


Plan No. 7 Would Disrupt the Fundamental Non-Political Pattern of the Commission 


This Commission pattern, which marks a step forward in our sys 
tem of government and which has stood the test of time, should not be 
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marred or disrupted by the nebulous delegation of broad authority pro- 
vided for in Plan No. 7. 

However laudable the motives of the sponsors of this plan, we be- 
lieve that the great concentration of executive and administrative au- 
thority in the chairman who is to be appointed by the President and to 
serve as such chairman for an indefinite term is a serious threat against, 
and is calculated to undermine, the disinterested, impartial non-political 
character of this agency, which has been carefully nurtured and pre- 
served since its creation in 1887, over 63 years ago. 

Such concentration of powers in a chairman appointed by the Presi- 
dent, including powers as to assignment of cases, appointment of em- 
ployees, promotions, and so forth, not only will provide opportunity for 
political influence, but, what is almost as bad, the public will be suspicious 
of political influence. 

There is grave danger that such authority in a Presidentially ap- 
pointed chairman would lead to subordination of the positions of the 
remaining ten Commissioners, to fear on their part of undue influence 
by the Chairman in respect to reappointment of incumbents, and to dis- 
astrous discouragement of competent high-caliber men from accepting 
appointment as members of this Commission. 

The Plan raises questions as to conflict with the Administrative 
Procedure Act, including whether the Presidentially appointed Chairman 
can appoint examiners who must now be appointed by and for the Com- 
mission, and whether separation of functions and reasonable indepen- 
dence of judgment as provided by that Act can be maintained. It fur- 
ther raises questions under section 17 of the Interstate Commerce Act 
which authorizes the Commission to divide its work among divisions, 
boards of employees, ad individual Commissioners. There is danger 
that, irrespective of the vague reservations made in the Plan, the Chair- 
man could assign work, distribute cases, grant or deny extensions of 
time, determine what prosecutions should be brought in court, control 
the appeals to be taken from court decisions in respect to the Commis- 
sion’s orders, and exercise broad powers in other respects, with resultant 
loss of independence in the Commission and its staff and a sharp decline 
in public confidence. 

At present each Commissioner has control of at least one bureau. 
Familiarity with its work contributes toward a better understanding of 
the technical matters calling for decision in litigated cases. There are 
15 such bureaus in the Commission and a total of 2131 employees. It is 
difficult to believe that a Presidentially appointed Chairman could satis- 
factorily serve as a one-man repository of the wisdom and experience 
which are acquired by the individual Commissioners under the present 
system of operation, and, if he himself should seek to manage this large 
and important organization, it is doubtful if much time or energy would 
be left for thoughtful contemplation of the main issues presented to the 
Commission for consideration. 

There has been some suggestion that large savings in government ex- 
Penditures would be effected by the proposed reorganization Plans. As 
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to Plan No. 7, however, this is not seriously contended, and certainly is 
not shown, by its sponsors. In fact it is not difficult to believe that by 
the time the Presidentially appointed Chairman provides for administra- 
tive assistants and other subordinates the total costs may be increased 
instead of reduced. A fundamental difficulty faced by the Commission 
and sometimes resulting in unjust criticism is the lack of adequate funds 
to implement its work, to provide well-deserved promotions, and to make 
staff positions financially more attractive. 

Finally, it may be said that concentration of authority in a Chair. 
man appointed by the President could well be the first step toward trans- 
ferring administrative and executive functions, and the bureaus in 
which they are exercised, to an outside Department of Transportation 
or sub-division of one of the departments—a procedure which has been 
vigorously opposed by those interested in the Commission’s work and its 
political independence. For reasons previously stated this step should he 
disapproved and Plan No. 7 should be rejected. 


STATEMENT OF J. NINIAN BEALL, CHAIRMAN, LEGISLATIVE —_— 
ASSOCIATION OF I. C. C. PRACTITIONERS, « OPPOSIT 
TO REORGANIZATION PLAN NO. 


My name is J. Ninian Beall. I am an attorney at law and a practi- 
tioner before the Interstate Commerce Commission. I am chairman of the 
Legislative Committee of the Association of Interstate Commerce Prac- 
titioners. My address is Continental Building, Washington, D. C. 

I have been instructed by the Association to appear at appropriate 
Congressional Committee hearings and voice its opposition to Reorgani- 
zation Plan No. 7 involving the Interstate Commerce Commission. The 


reasons for the opposition are, in brief, as follows :— 


1. On its face, Plan No. 7 would appear to contemplate promoting 
efficient administration. Careful consideration of the Plan leads to the 
following conclusions: (a) It will fail as an administrative efficiency 
plan; (b) It carries a serious potential threat to the independence of 
the Commission; and (c) It is vague and indefinite. 

The Association does not believe that Plan 7 will promote adminis- 
trative efficiency. It saddles on the Chairman of the Commission s0 
much in the way of administrative duties that he would be reduced to 
the status of an ‘‘administrative officer’’ buried in details, rather than 
a Commissioner. The burden placed on the Chairman would necessarily 
mean that the Commission as a whole, would lose the informed advice 
and services of the Chairman even though he might vote on decisions. 

The Commission operates through bureaus, each of which reports to 
a particular Commissioner. Under the present plan of operation, each 
Commissioner can be, and is, well informed with respect to the operations 
of his assigned bureau. Plan 7 would make the Chairman responsible 
for all of the bureaus. The Practitioners’ Association does not believe 


* Before the House and Senate Committees on Expenditures in the Executive De- 
partments, April 24 & 25, 1950. 
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that a Chairman could possibly assume all of the administrative duties 
now being performed by eleven Commissioners without a substantial 
loss of contact and efficiency. 

The division of bureau responsibilities among the several Commis- 
sioners has been in effect for many years. The Practitioners’ Associa- 
tion has not found that there is any need for reorganization. If and 
when there develops need for a change in the administration of minor 
details, an administrative officer, who is not a Commissioner but would 
be responsible to the Commission, would seem to be the proper solution. 

Coming to matters of more fundamental concern, Plan No. 7 would 
concentrate in the Chairman vast powers bearing on the judicial and 
legislative functions of the Commission. The assignment of work and 
eases would rest exclusively with the Chairman. This concentration 
of authority in a Chairman would run throughout the entire organiza- 
tion of the Commission and reach from the individual Commissioners, 
through the bureau heads, to the examiners and the entire staff. Inde- 
pendence of thought and action would be impaired, as duties and oppor- 
tunities for service would necessarily be circumscribed by concurrence 
in the views of the Chairman. 

At present the Chairman is elected by the Commission; but, under 
Plan No. 7 the Chairman would be appointed by the President, and, with 
minor exceptions, none of the Chairman’s administrative actions could 
be reviewed by the Commission. All work and case assignments would 
become the exclusive prerogative of the Chairman, as distinguished from 
the Commission. The independence of everyone in the organization 
would be jeopardized under Plan No. 7. The Commissioners themselves, in- 
dividually or collectively, would have no voice in the assignment of work 
or cases. Everyone knows that much of the work of the Commission is of 
such national economic importance that it necessarily carries political 
interest. In short, Plan No. 7 would have the practical effect of de- 
stroying the independent status of the Commission, and the transfer 
of its functions to the Executive Department. 

The Commissioners are appointed for comparatively short terms and 
it is reasonable to presume that reappointment would be influenced by 
the views of the presidentially-appointed, powerful Chairman. The 
President now appoints the Chief Justice of the Supreme Court of the 
United States, but the Associate Justices are appointed for life, which 
is entirely different from the 7-year terms under which the Commis- 
sioners serve. 

The Practitioners’ Association does not believe that Congress would 
agree to abolish the Commission and transfer its functions to a Transpor- 
tation Czar under the Executive Department and, of course, the Associa- 
tion does not think that the same results should be accomplished under 
the guise of a reorganization Plan. 

Plan No. 7 is vague and indefinite with respect to the establish- 
ment of Divisions and the duties of Divisions, as provided for under 
existing statutes. 
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Fortunately we do not know who the presidentially-appointed 
Chairman or his successors may be; therefore the Association is spared 
any inferences of personalities. 

Being of these views, the Association of Interstate Commerce Prac- 
tioners strongly urges that Reorganization Plan No. 7 be disapproved. 


STATEMENT OF JONATHAN C. GIBSON ON BEHALF OF ASSOCIATION OF 
AMERICAN RAILROADS ON REORGANIZATION PLAN NO. 7 * 


My name is J. C. Gibson. I am appearing on behalf of the Associa- 
tion of American Railroads in opposition to Reorganization Plan No. 7. 
I am Vice President and General Counsel of The Atchison, Topeka and 
Santa Fe Railway Company with headquarters at Chicago, Lllinois. 

There are several reasons why we object to Reorganization Plan 
No. 7 and urge support of the resolution which has been introduced to 
disapprove it. 

First, the Plan substantially departs from the recommendations 
of the Hoover Commission by transferring the power of selection of the 
chairman of the Interstate Commerce Commission from the members of 
that Commission to the President. 

Second, the Plan unnecessarily concentrates administrative powers 
in the hands of the Chairman of the Commission. 

Third, the Plan impairs the independence of the Interstate Com- 
merce Commission and opens the way for executive domination of that 
agency which has always been and should continue to be a bi-partisan 
arm of the Congress. 

Fourth, there is serious cause for apprehending that the Plan is the 
entering wedge for further encroachments upon the independence of the 
Commission. 

Fifth, there is no substantial showing that adoption of the Plan 
would bring about any economy whatever in the expenditure of public 
funds. 

Before considering these objections in detail, it might be well pre- 
liminarily to review the duties of the Commission, the nature of its 
functions, and its organizational structure and then to analyze the 
changes which Reorganization Plan No. 7 is designed to produce. 


Present Duties of Interstate Commerce Commission 


Originally formed to regulate the railroads, the jurisdiction of the 
Commission today also extends over motor carriers, domestic water 
carriers, freight forwarders, as well as sleeping car, express and pipe line 
companies. It exercises comprehensive regulatory authority over the 
railroads with powers over rates, fares, charges, the prescription of joint 
rates and their divisions, the prevention of undue discrimination, the 
provision of car service, joint use of terminals, construction of new rail 
lines and extension of existing lines, issuance of securities, consolidations 
and acquisitions of control, reorganization of bankrupt companies, ac- 


* Before the House and Senate Committees on Expenditures in the Executive De- 
partments, April 24, 1950 
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counting, and safety. It has similar authority although less extensive 
in scope over the other types of carriers. 


Nature of Functions of Commission 


Before passing to a consideration of the present organization of 
the Commission and the changes that would be wrought in it by Plan No. 
7, it might be well to review briefly the nature of the functions exercised 
by the Commission and to analyze the reasons why it may be important 
to avoid any change in organizational structure that would impair the 
traditional position of the Commission as an independent agency respon- 
sible to Congress. 

The Interstate Commerce Commission as it exists today is the prod- 
uct of a fairly long process of evolution. When the original Act to 
Regulate Commerce was under consideration in Congress there was a 
difference of opinion over the choice of the agency for the enforcement 
of the statute. One group, led by Senator Cullom, advocated the crea- 
tion of a national railroad commission. Another group, headed by 
Representative Reagan, wanted to leave enforcement to the courts, which, 
he said, ‘‘are within convenient reach of the people and with whose 
methods of procedure they are familiar.’?1 When the act was passed in 
1887, the Commission form was adopted. To a certain extent the Com- 
mission was placed under the supervision of the Department of the In- 
terior. Although it was not made a part of the Department it was never- 
theless required to make an annual report to the Secretary of the 
Interior, and the statute imposed upon the Secretary the duty of furnish- 
ing the Commission with offices and office supplies and approving its 
expense vouchers.? 

Within a few months the Secretary of the Interior recommended 
that the Commission be made wholly independent of the executive branch 
of the government. The Commission joined in this recommendation.’ 
The Act was amended in 1889 to effect the separation and to require 
the Commission to report directly to the Congress.* 


1 Lewis H. Haney “A Congressional History of Railways in the United States,” 
(1910), pp 307, 308. 

2 Act to Regulate Commerce, February 4, 1887, Sections 18 and 21. 

8Statement by Senator Cullom, Congressional Record, June 12, 1888, Volume 
19, part 6, p. 5150. 

About a month later Senator Cullom explained the reason for transferring the 
Commission from the Interior Department as follows: 


“Mr. Cockrell: I should like to have the Senator explain why it is taken away 
from the Interior Department. 


“Mr. Cullom: The only reason is because the Secretary of the Interior as well 
as the commission agree that it is only an incumbrance to the Secretary of the 
Interior to be imposing such duties on him. It is impossible for him to know 
very much about the matter, and it is a duty that is troublesome to the com- 
Mission to procure what seems to be an unnecessary indorsement; and finally, 
it is only superfluous work on the part of the Secretary of the Interior, and 
they both desire that this change should be made in the law.” Congressional 
Record, July 9, 1888, Vol. 19, Part 7, p. 6001. 


*Act of March 2, 1889, 25 Stat. L. 855. 
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The original act contained the present provisions for bi-partisan- 
ship out of which not more than a bare majority of the members of the 
Commission may be members of the same political party. Such an inde- 
pendence of political influence was regarded as a matter of great 
moment. Independence of executive domination seems to have been as- 
sumed in view of the bi-partisan composition of the Commission, the 
staggered terms of its members reducing the opportunity of any one 
President to change the complexion of the entire membership, and the 
requirement of the statute for judicial procedure.5 Apparently the Com- 
mission was regarded very much like a court and entitled to the same 
consideration. 

The Commission is an independent regulatory agency performing 
quasi-legislative, quasi-judicial, as well as certain incidental administra- 
tive functions. Most of its duties are quasi-legislative as in the prescrip- 
tion of rates for the future. Some are quasi-judicial, such as the award 
of reparation because of the collection by a carrier of unreasonable 
rates. Since generally speaking the Interstate Commerce Act requires 
a public hearing of the parties before the entry of an order, most of its 
procedure is quasi-judicial even where the nature of the function exer- 
cised is not of that character.* This requirement of notice and hearing 
‘‘implies both the privilege of introducing evidence and the duty of de- 
ciding in accordance with it.’’ ®* 

In following this procedure of deciding issues on their merits after 
a full hearing and conforming to the injunction of the Supreme Court 
that its powers ‘‘are expected to be exercised in the coldest neutrality,’’* 
the Commission has come to be regarded as a body of experts ‘‘ appointed 
by law and informed by experience.’’*® It has achieved a high reputa- 
tion for independence, fairness, and impartiality, as well as expertness.’ 
The conspicuous success of the Interstate Commerce Commission and the 
reputation that it built up for efficiency as well as expertness in the 
discharge of its duties contributed largely to the prestige of the inde- 
pendent regulatory commission and led to the creation of similar regula- 
tory bodies in other fields of activity of the federal government.’ 

Its strength has been founded in the confidence of shippers and car- 
riers and all who practice before it in its integrity, in its fixed practice 
of deciding a case on the facts submitted at a public hearing with an im- 
partial weighing of those facts and with a final decision reached within 
the framework of the law. If the Commission were subject to executive 


5 — E. Cushman. “The Independent Regulatory Commissions,” (1941), 
61, 62. 
” 6 Annual Report of the Interstate Commerce Commission, 1947, pp 14-19. 
6a Chicago Junction Case, 264 U. S. 258, 265. 
7ICC v. Chicago RI&P Ry., 218 U. S. 88, 102. 4 
8 Illinois C R Co v. ICC, 206 US 441, 454; Standard Oil Co. v. US 283 US 235, 238. 


® Hoover Commission Task Force Report on Regulatory Commissions (1949), 


p. 82 
Harry C. Ames, ICC Practitioners Journal, September 1945, pp 1149-53. 


Charles Evans Hughes, address before American Law Institute, May 12, 1938. 


10 Hoover Commission Task Force on Regulatory Commissions (1949), p. 82. 


Emory R. Johnson, “Government Regulation of Transportation,” (1938), p. 61. 
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direction or political influence, if it were made amenable to pressure to 
decide not on the basis of the law and the facts but on the basis of 
someone else’s notion of the requirements of current public policy then 
confidence in its impartiality would be gone and a large part of its use- 
fulness would be destroyed.! While President Wilson is reported to 
have said that he would as soon think of proffering suggestions to the 
Supreme Court upon a matter before it as to suggest how the Commission 
should decide a case,'* in later years there have been in spite of the Com- 
mission’s secure legal status as an independent agency attempts to bring 
political influence to bear upon it.'* 


The conclusions on this subject of those who have spent a lifetime in 
the regulated transportation industry were well summed up by Sharf- 
man when he said ‘‘ Interference by the executive branch of the govern- 
ment [with the Commission] is an unmixed evil however subtle and in- 
direct its manifestations may be.’’!4 What he could have added is that 
the most dangerous kind of interference is that of the subtle and indirect 
variety which takes so many people unawares. The lesson of experience 


11D. Philip Locklin, “Economics of Transportation,” 3d edition, 1947; p. 299. 

Sharfman, “The ICC” Volume 2, pp 454-488-9; Lewis C. Sorrell, “Reorgniza- 
tion of blige. oenpe Regulation,” May, 1934. 

In an address of February 17, 1944, entitled “Credo,” Joseph B. Eastman, then 
a member of the ICC, said—(American Bar Association Journal, May, 1944, p. 266): 


“With the country as big and complex as it is, administrative tribunals like 
the Interstate Commerce Commission are necessities. Probably we shall have 
more rather than less. To be successful, they must be masters of their own 
souls, and known to be such. It is the duty of the President to determine 
their personnel through the power of appointment, and it is the duty of Con- 
gress to determine by statute the policies which they are to administer; but in 
the administration of those policies these tribunals must not be under the 
domination or influence of either the President or Congress or of anything else 
than their own independent judgment of the facts and the law. They must be 
in position and ready to give free and untrammeled advice to both the Presi- 
dent and Congress at any time upon request. Political domination will ruin 
such a tribunal. I have seen this happen many times, particularly in the states.” 


12D. Philip Locklin, “Economics of Transportation,” 3d Ed., 1947, 

18 Sharfman, “The Interstate Commerce Commission,” Vol. 2, p. ish 9, —o— 
B. Eastman, “The Place of the Independent Commission in the Federal Govern- 
ment,” The Constitutional Review (April 1928) Vol. 12, p. 95-102. 

In 1928, B. H. Meyer, then a member of the ICC, in an address entitled “In the 


= Interest” before the University of Wisconsin Chapter of Phi Beta Kappa 
Stat 


“The Commission has always been an independent body. It has nothing to 
do with politics and no political influence has ever determined its official action 
on any question. I must admit, however, that occasionally attempts have been 
made to nibble politically at the Commission. In the past these nibbles were 
sometimes annoying but never harmful. It has remained for recent time to 
attempt to control Commission action through political channels. These at- 
tempts were made boldly and at times with fury. Every one of them has 
failed. 1 do not believe they ever will succeed but it will be a sorry day for 
government if they ever should succeed.” 


14Sharfman “The Interstate Commerce Commission,” Vol. II, page 488 . 
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suggests eternal vigilance in jealously guarding these independent com- 
missions from what at first may seem to the unpracticed eye to be minor 
encroachments on their independence. 

An encroachment of this sort was the subject of review by the 
Supreme Court of the United States in Humphreys Executor v. United 
States (1934), 295 U. S. 602, where President Roosevelt had attempted 
to remove a member of the Federal Trade Commission on the ground 
that he was not following the policies of the Administration. The court 
unanimously held that since the Commission is made by statute a quasi- 
legislative, quasi-judicial tribunal like the Interstate Commerce Commis- 
sion, separate from the executive branch of the government, the Presi- 
dent lacked the power of removal he had attempted to exercise. The 
court further held that the President’s attempt to interfere with the in- 
dependence of the Commission constituted a violation of the doctrine of 
separation of powers in that it was an encroachment by the executive 
upon the legislative and judicial departments.’* 

Thus it is, as the Hoover Commission Task Force observed, that 
‘‘most carriers, shippers, and students of transportation appear to agree 
that the independent status of the Commission should be maintained 
* * * In the hands either of the legislature or the executive their solution 
would tend to become trials of political strength.’’15 What is needed for 
the solution of these problems is the impartiality, deliberation, expert- 
ness and continuity of policy that has marked the history of the Com- 
mission. The economic power over shippers, carriers and the general 
public now confided to the Commission is too vast to be placed in the 
hands of a political officer in the executive department. The consequen- 
ces of doing so might be disastrous to the present system of private 
ownership and operation of the carriers under public regulation. As 


14a Thus the court said: 


“The Federal Trade Commission is an administrative body created by Con 
gress to carry into effect legislative policies embodied in the statute in accordance 
with the legislative standard therein prescribed, and to perform other specified 
duties as a legislative or as a judicial aid. Such a body cannot in any proper 
sense be characterized as an arm or an eye of the executive. Its duties are 
performed without executive leave and, in the contemplation of the statute, must 
be free from executive control. * * * To the extent that it exercises any execu- 
tive function—as distinguished from executive power in the constitutional 
sense—it does so in the discharge and effectuation of its quasi-legislative or 
quasi-judicial powers, or as an agency of the legislative or judicial departments 
of the government.”—p. 628. 


* * * 


“The power of removal here claimed for the President falls within this 
principle, since its coercive influence threatens the independence of a commis- 
sion, which is not only wholly disconnected from the executive department, 
but which, as already fully appears, was created by Congress as a means ol 
carrying into operation legislative and judicial powers, and as an agency of the 
legislative and judicial departments.”—p. 630. 


15 Hoover Commission Task Force Report on Regulatory Commissions (1949), 
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Thomas F. Woodlock wrote in 1938 after he had left his position as a 
member of the Commission : 


‘‘* * * Tf private ownership and operation is to continue in this 
country we cannot afford to lodge the regulatory power necessary 
for such a system in any person or persons who are subject to the 
vicissitudes of party—or of group—political control or influence.’’ *® 


In other countries the world over a Ministry of Transport has 
ordinarily emerged as the operator of a governmentally owned system of 
transportation. The reasons why this is the natural outcome of placing 
control of transportation in the hands of an executive department were 
pointed out by Mr. John Dickinson, Vice President-General Counsel, 
Pennsylvania Railroad Company, in ‘‘ Proposals to Create a Federal De- 


partment of Transportation,’’ I. C. C. Practitioners’ Journal, January 
1949, p. 341: 


‘* At this point, the essential and fundamental differences men- 
tioned above between the methods of decision which might be ex- 
pected to characterize a cabinet department and those which prevail 
in an independent commission become of special importance. All 
those characteristics which have been described as likely to prevail 
in the making of decisions by a cabinet secretary or department— 
the disregard of precedent and principle, the emphasis on immediate 
need rather than long-range results, the subordination of one inter- 
est to another for the sake of a program, the importance of direct 
pressures for immediate results—all these are properly characteris- 
tic not of a regulatory agency employed in the application and en- 
forcement of law, but of a managing agency. In short, the new 
department would almost from its inception be headed in the direc- 
tion of becoming a managing body, or rather the managing body, 
in the fields now occupied by the managements of the privately- 
owned transportation agencies. The new department would clearly 
approach the position of a super-manager rather than of a regula- 
tory tribunal ; and it is impossible for the position of super-manager 
to be long occupied before its occupant begins to take over the func- 
tions of ordinary management... .”’ 


The basic reasons for placing such tremendously important economic 
powers in a non-partisan agency were tersely summed up by the Honor- 
able Sam Rayburn, for many years Chairman of the House Committee 
on Interstate and Foreign Commerce and now Speaker of the House, 
In an address before the National Association of Railroad and Utility 
Commissioners in 1934, when he said: 


“It would have been a great mistake to have placed the regula- 
tion of transportation in an executive department. The members of 
Congress would have been daily annoyed with the request to see 
the appropriate member of the Cabinet with reference to reparations 


_ 


16 Wall Street Journal, October 24, 1938. 
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on some shipment of scrap iron or on rates or on any one of the 
thousands of rates that are published from time to time. In my 
judgment, it would be a great mistake to create any agency which 
would in any way duplicate or interfere with the work of the Com. 
mission. We can get results that are most satisfactory by placing 
all the responsibility in one place. In my mind, that one place 
should be removed as far from the maelstrom and melee of politics 
as legislative ingenuity can devise.’’ 


In passing the Interstate Commerce Act Congress exercised its legis- 
lative ingenuity in devising a way to keep these issues and these responsi- 
bilities out of politics and in the hands of an impartial regulatory com- 
mission. Plan No. 7 is a plan which would break down these barriers. 
It would expose the shippers, the carriers and their employees, as well 
as the general public to hazards which more experienced, more practical, 
and more far-sighted men have warned against throughout the years. 


Organization of Commission 


The Commission is now composed of eleven members of whom not 
more than six may be of the same party. A member is appointed by the 
President, subject to confirmation by the Senate, for a term of seven 
years or until a successor is appointed, and may be removed by the Presi- 
dent only for inefficiency, neglect of duty, or malfeasance in office. The 
present Interstate Commerce Act vests all of the powers in the Commis- 
sion as a body. The statute contains no mention of a chairman so that 
his selection is left under general principles of law entirely to the Com- 
mission itself. Under the present practice the chairman is elected annu- 
ally, each member serving for one year in rotation. Different methods 
have been pursued occasionally in the past, such as a three-year term and 
the election of one man for the remainder of his term of office as a Com- 
missioner. The Commission has been free to vary its practice to suit 
the needs of the times and has not hesitated to adopt the method which 
it regarded as likely to produce the best results at any given time. 

The Commission has fifteen bureaus, each of which is headed by a 
director or other designated official who exercises immediate administra- 
tive control. A part of the general administrative work is taken care of 
by the Bureau of Administration headed by the Secretary of the Com- 
mission. Each individual commissioner is designated as reporting com- 
missioner for one or more bureaus and exercises general supervision over 
their administrative activities. 


Analysis of Reorganization Plan No. 7 


Plan No. 7 is short and concise, but profound changes would be 
effected by its broad and sweeping terms. 

The two vitally important changes it brings about are (1) centrali- 
zation of control of the administrative affairs of the Commission in the 
office of the chairman; and (2) the transfer of the power to select that 
officer from the members of the Commission where it now resides to 
the President. The first is in conformity with the recommendations of 
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the Hoover Commission but the second is something that the Hoover 
Commission deliberately refused to approve after it had been proposed 
by the Task Force. Each of these changes is in our view objectionable, 
but the evils inherent in the separate features are magnified many times 
by their combined effect. 


Concentration of Administrative Authority in Chairman 


Under Plan 7 the executive and administrative functions now vested 
collectively in the members of the Commission are transferred to its 
chairman. The exact language of this feature of the plan is worthy 
of careful attention. In the broadest terms it ‘‘transfers the executive 
and administrative functions of the Commission,’’ that is, all of those 
functions rather than merely the three specific ones which are expressly 
mentioned as among those transferred. These three functions are in 
themselves of vital importance. They include (1) the appointment and 
supervision of personnel, (2) the distribution of business among per- 
sonnel and among administrative units, and (3) the use and expenditure 
of funds. 


Limitations on Transferred Powers 


There are certain limitations on the Chairman’s exercise of these 
transferred functions. Regular full time personnel in the immediate 
offices of the individual commissioners are left unaffected by the Plan. 


There are reserved to the Commission its functions of revising budget 
estimates and of allocating appropriated funds to major programs. The 
Chairman must be governed by general policies of the Commission and 
by such regulatory decisions, findings, and determinations as the Com- 
mission may by law be authorized to make. While the Chairman may 
appoint the head of major administrative units, their selection is sub- 
ject to the approval of the Commission. 


Limitations Are of Doubtful Efficacy 


While all of these limitations are desirable, it is doubtful whether 
they cover any considerable part of the total field or are sufficient to im- 
pose any effective restraint on the Chairman’s right to exercise full ad- 
ministrative control. 

The requirement that the Chairman shall be governed by the general 
policies and regulatory decisions of the Commission is so broad and 
vague as to raise doubt whether it would in actual practice impose any 
conerete limitation susceptible of enforcement. The right to revise 
budget estimates is of limited significance in view of the fact that the 
estimates are mere requests for money which may or may not be ap- 
proved by the Bureau of the Budget, the President, or the Congress. 
The significance of the right to allocate appropriated funds to major 
programs is considerably diminished by the extent to which such al- 
locations are set forth in detail in the statutes appropriating funds for 
the use of the Commission. 

_ The power of the Commission to approve or confirm bureau heads 
might be little more than the power to veto an obviously unfit candidate. 
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In any event however the heads of major units form only a small part 
of the key personnel employed by the Commission in the discharge of 
its functions. Other key personnel such as examiners, attorneys, traffic 
experts, engineers, economists and accountants perform duties of vital 
importance. Except for the hearing examiners, who may be afforded a 
measure of protection under the Administrative Procedure Act, the 
examiners of the Commission are under the safeguards of the Civil Sery- 
ice laws not by virtue of any statute but by reason of an agreement be- 
tween the Interstate Commerce Commission and the Civil Service Com- 
mission. The Interstate Commerce Commission has always had the right 
to terminate this agreement but has preferred to keep it in effect. Plan 
No. 7 would transfer this as well as other administrative functions from 
the Commission to its Chairman thus placing in his hands authority to 
abrogate this agreement and to substitute in its stead a system under 
which the examiners would hold office at his pleasure. To place them, as 
well as practically all of the remainder of the Commission’s staff, under 
the control of the Chairman would confer upon him the potential power 
of exerting a controlling influence on most of the activities of the Commis- 
sion. How could these men be expected to withstand pressure from a 
Chairman possessed of such far-reaching authority? They could not 
lose sight of his right to hire and fire, promote and demote, advance 
and retard, unlimited except by the general provisions of federal statutes. 
Nor could they overlook the significance of the Chairman’s right to 
govern the assignment of duties. A man in a key position who failed to 
fall into line with the Chairman’s policy might suffer withdrawal of im- 
portant assignments and find himself instead delegated to unfamiliar, 
trifling, or distasteful tasks. Security of tenure as well as independence 
of thought and judgment of the key personnel could be impaired and 
the morale of the whole independent establishment could be detrimen- 
tally affected. 

Of course, it might be said that no chairman would ever use his po- 
tential powers for any such purposes. Beyond the slightest doubt the 
present Chairman could be trusted not to do so. It is to be hoped that 
this may be true of those who may follow him in the future, but it would 
be wiser to leave in effect the present checks and balances and to avoid 
the potential danger that might come by dispensing with them. The 
processes by which power is extended to an unwholesome degree are some- 
times subtle and gradual in operation, sometimes progressive by almost 
imperceptible degrees, but the whole history of man’s efforts to govern 
himself shows that the danger cannot be lightly disregarded. 

This concentration of power in the hands of the Chairman overrides 
the present provisions of the Interstate Commerce Act as well as the 
administrative practices and procedures of the Commission which have 
evolved from its experience in discharging its duties since it was estab- 
lished in 1887. It would change the system under which the Commis- 
sion, the oldest of the regulatory tribunals, has built up a reputation for 
independence, impartiality and efficiency—a reputation that has had 
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much to do in leading Congress to create the other independent regula- 
tory commissions of today.*" 

The Commission has been alert in making changes in its adminis- 
trative structure and from time to time has revised them to meet new 
conditions, or to correct inadequacies which have developed from practi- 
eal experience. We think it preferable to leave matters of this kind in 
the hands of the Commission instead of imposing from without a re- 
organization of its internal affairs. As Justice Cardozo once observed, 
‘‘When the task that is set before one is that of cleaning house, it is 
prudent as well as usual to take counsel of the dwellers.’’?* We do 
not of course purport to speak for the Commission. We do know how- 
ever that within the year it has expressed an adverse opinion with re- 
spect to a proposal very much like the present one to centralize adminis- 
trative authority in the Chairman. It did so in a letter dated October 
11, 1949, addressed to Senator Johnson of Colorado, Chairman of the 
Committee on Interstate and Foreign Commerce of the Senate, in re- 
sponse to his request for a report and comments on S. 2330. In that 
letter, a copy of which I have here with me and offer for the record, 
the Commission expressed its considered view that the present division 
of labor among the individual commissioners and the other principal fea- 
tures of administrative organization have worked out well in practice 
and would not be improved by the similar changes contemplated by 
§. 2330. 


Presidential Appointment of Chairman Would Impair Independence of Commission 


The second major provision of Plan No. 7 is the transfer from the 
membership of the Commission to the President of the power of selection 
of a Chairman. As already noted, a provision of this sort was included 
in the Report of the Hoover Commission Task Force but was omitted 
from the final report of the Hoover Commission itself. 

The Task Force recommendation was ‘‘that the practice of selection 
by the President be made the general rule by statute, and that the chair- 
men serve as such at the pleasure of the President in all cases although 
protected against removal as a member.’’?® This result is secured under 





17“The Commission is the oldest of the independent regulatory commissions. 
Established by the act of 1887, it has set the pattern for much of the subsequent 
developments of other similar bodies. Its reputation for impartiality, independence, 
and expertness in its decisions, and for full procedural safeguards for interested 
parties have undoubtedly contributed to the standing of the independent commis- 
sion.” Hoover Task Force Report on Regulatory Commissions, January 1949, p. 82. 
18 Schecter v. United States, 295 U. S. 495, 552. 
- Hoover Commission Task Force Report on Regulatory Commissions (1949), 
p. 31. 
This was the general recommendation. It was repeated in the portion of the 
Teport dealing more specifically with the Interstate Commerce Commission. At page 
82 the Task Force stated: 


“As explained in our general discussion, we think the most effective way to 
achieve this objective is to have the chairman appointed by the President. This 
will contribute to the stature of the position and facilitate the centering of ad- 
ministration under him.” 
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Plan No. 7 by the simple means of transferring from the Commission to 
the President the function of naming the chairman. In the hands of the 
Commission the power of selection proceeds not from the Interstate Com- 
merce Act, which is silent on the subject of a chairman, but from general 
principles of law under which the Commission now has the right to elect 
a chairman for any term it may see fit as well as to remove him at will 
so that he really serves at the pleasure of the Commission. 

In the view of the Task Force, designation of the chairman by the 
President provides ‘‘an acceptable channel of communication between 
the Commission and the President.’’ This was thought to be required 
for several purposes: (1) to facilitate coordination between the indepen- 
dent commission and other agencies, (2) to enable the President to 
obtain a sympathetic hearing for broader considerations of national 
policy which he feels the Commission should take into account, (3) to 
obtain sympathetic help for the Commission from the chief executive 
with respect to its budgetary needs, and (4) to give the members some 
voice in new appointments to the Commission, it being pointed out that 
in the past where the President has had confidence in a chairman he has 
not unusually consulted with him looking for suggestions or comments 
regarding appointments.”° 

The Task Force recognizes that there is a question whether the 
provision of this ‘‘acceptable channel of communication with the Presi- 
dent’’ might impair the proper independence of the Commission, but it 
it concludes it would not do so. It says that the experience of the commis- 
sions where the President has either directly or informally named the 
chairman indicates that this power does not interfere with independence 
from partisan influence in the decisions affecting individual rights and 
in the ordinary administration of the statute.?! 

In other parts of its report however the Task Force sets forth some 
of the things disclosed by its investigation which throw some doubt on 
the conclusion just mentioned. For instance, in its discussion of im- 
partiality of regulation by independent commissions the Task Force 
says ‘‘In some instances the President appears to have interested him- 
self in the general policies of some of the agencies and to have had some 
influence on them.’’ 2. In speaking of the Maritime Commission and its 
internal administration, the Task Force, commenting on the first two 
chairmen, noted that they ‘‘ were energetic administrators with wide ex- 
perience and they enjoyed strong backing from [the] President. * * * 


20 Id., pp 31-32. 

21“The previous chapter has stated our conviction that the Commission should 
be independent and free from partisan influence in the decisions affecting individual 
rights and in the ordinary administration of the statute. The experience of the com- 
missions where the President has either directly or informally named the chairman 
indicates that this power does not interfere with such independence. The investi- 
gations of our staff have not revealed that the President has sought to interfere in, 
or influence the determination of, particular controversies or matters handled by such 
commissions. On the basis of this evidence, we discount the objection that such 
designation would impair their essential independence, although we would give !t 
great weight if it appeared well taken.”—Id., p. 31. 

221d. p. 20. 
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While important matters were decided by majority vote of the Commis- 
sion it was clear that the chairmen exercised extensive authority and 
leadership. They could turn to the White House for support when 
problems of internal management or external relationship arose.’’ ** 
In discussing the relationship of the Maritime Commission with the Ex- 
ecutive Branch, the Task Force states, ‘‘In the last 3 years the Commis- 
sion has not been so amenable to presidential influence as during the 
previous 9.’’ *4 

In its discussion of the Civil Aeronautics Board, the Task Force 
notes that ‘‘the tendency of applicants to resort to pressures to try to 
influence board decisions has somewhat lowered its prestige.’’*5 Again 
it is said that ‘‘ political pressures would certainly have been at least as 
great on an executive agency.’’** No indication is given however of the 
channels used by the applicants in their attempts to exert such political 
pressure. 

It is thus far from clear from the Task Force’s own statements that 
past-experience has indicated the groundlessness of the fear of executive 
pressure on the heads of independent establishments where they hold 
office at the pleasure of the chief executive. The lesson of all human ex- 
perience is to the contrary and sustains the view of the Supreme Court 
expressed in the Humphreys case that ‘‘it is quite evident that one who 
holds his office only during the pleasure of another cannot be depended 


upon to maintain an attitude of independence against the latter's 
will.’” 27 


23 1d., p. 61. 
241d., p. 62. The complete statement relating to relations between the Maritime 
Commission and the President is as follows: 


“The external relations of the Maritime Commission also have followed a 
similar pattern. In the last 3 years, the Commission has not been so amen- 
able to Presidential influence as during the previous 9. On certain matters the 
Commission must receive the assent of the President before proceeding, as in 
ship construction, and there has always been close communication between the 
Maritime Commission and the White House. Nevertheless, by and large, the 
Commission has had a keen sense of its independence from Executive control. 
For his part, the President has rarely attempted to influence Commission policy. 
The Commission has worked closely with the Budget Bureau on budgetary 
matters, and to a somewhat less extent on policy questions. During the last 
3 years the President’s appointments do not seem to have been made with a 
view to influencing Commission policies.” Id., pg 62. 


“We think it plain under the Constitution that illimitable power of removal 
is not possessed by the President in respect of officers of the character of those 
just named. The authority of Congress, in creating quasi-legislative or quasi- 
judicial agencies, to require them to act in discharge of their duties independently 
of executive control cannot well be doubted; and that authority includes, as 
an appropriate incident, power to fix the period during which they shall con- 
tinue in office, and to forbid their removal except for cause in the meantime. 
For it is quite evident that one who holds his office only during the pleasure 
of another, cannot be depended upon to maintain an attitude of independence 
a the latter’s will.”—Humpbrey’s Executor v. United States, 295 U. S. 602, 
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The messages to Congress of March 13, 1950, transmitting the 
twenty-one plans for reorganization of governmental agencies do little 
to allay this concern over the danger inherent in Plan 7 of impairing 
the status of the Interstate Commerce Commission as an independent 
regulatory commission. 

In the message dealing collectively with Plans Nos. 1 to 13, those 
plans are characterized as a bold approach to the problem of delineat- 
ing responsibility and authority for the management of the executive 
branch.?** Reference is made to the feature of four of the plans, includ- 
ing Plan No. 7, of transferring the function of designating the chairman 
to the President, thus changing the present system under which the 
chairman is elected by the members of the Commission. The purpose 
of this feature is stated to be to provide clearer lines of management 
responsibility in the executive branch. 

While any intention to affect the independent exercise of the regu- 
latory functions of these commissions is disclaimed, it is nevertheless 
stressed that the plans will help to establish accountability for perform- 
ance in office. This accountability is of course to the Executive Branch 
of the Government. But there is a fundamental antithesis between in- 
dependence of a regulatory tribunal on the one hand and such an ac- 
countability and consequent subordination to the Executive Department 
on the other hand. 


Plan Foreshadows Further Encroachments on Commission Independence 


Plan 7, as already indicated, does not stand alone. It was sent to 
Congress along with twenty-one other plans. One of these others, Plan 
No. 21, furnishes a pattern of treatment of an independent agency which 
may foreshadow additional reorganization plans which would further 
impair the independence of the Interstate Commerce Commission. 

From the time of its creation in 1887, the Interstate Commerce Com- 
mission has been the leading agency of the government dealing with 
transportation problems. The message transmitting Plan 21, however, 
reveals a clear and distinct purpose of transferring this pre-eminent posi- 
tion to the Department of Commerce which, it is said, has for more than 
a decade been in the process of becoming the major transportation 
agency of the government. The transfer under Plan 21 of the func- 
tions of the Maritime Commission to the Department of Commerce is 
said to be another move in this direction which will give the Department 
jurisdiction over the major portion of the operating aspects of the pro- 
grams of the government relating to air, highway, and water transporta- 


272 Thus it is said on page 1, House Document No. 504, 8ist Congress, 2d 
Session : 


“Reorganization Plans Nos. | to 13 propose a bold approach to the problem of 
NS, SEND and authority for the management of the executive 


branch. earer lines of responsibility and authority will strengthen our con- 
stitutional system and will also help to establish accountability for perform- 
ance in office—a basic premise of democratic government. I urge the Congress 
to add its approval to my acceptance of these recommendations of the Com- 
mission on Organization.” 
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tion as well as over the development and coordination of policies affect- 
ing the nation’s transportation system as a whole. For the more effec- 
tive administration of these growing powers, Plan 21 calls for the ap- 
pointment of an Under Secretary of Commerce for Transportation.”* 


There Is No Indication Plan 7 Would Produce Economy in Expenditures 


One of the principal reasons advanced for the support of current 
plans for reorganization of the government is that they will produce very 
great economies. It is therefore pertinent to inquire what savings are 
likely to come about from the adoption of Plan No. 7. 

In the current budget for the next fiscal year which calls for over 
$42 billion, the amount included for all of the activities of the Interstate 
Commerce Commission is something under $12 million. It would of 
course be something of an accomplishment if any substantial part of that 
sum could be saved by changes in organization, but there is no indica- 
tion that the adoption of the Plan would bring about any specific savings. 
In the message transmitting Plan No. 7, it is candidly stated that the 
Plan ‘‘may not in itself result in substantial immediate savings.’’ The 
view is expressed that a reduction in expenditures will probably come 
about in future years although it is not possible to make a concrete esti- 
mate of the amount. So far as I can see there is no substance to the 
vague hopes for savings in future years. As long ago as 1887-8 two 
successive Secretaries of the Interior said they saw no real purpose to be 
served by giving them a measure of control over expenditures of the 
Interstate Commerce Commission. More recently the Brookings Institu- 


28“Transfer of the functions of the Maritime Commission to the Department 
of Commerce through Plan No. 21 will mark a long step forward in the integration 
of the many governmental programs affecting transportation. This step, again, is 
in accord with the recommendations of the Commission on Organization of the 
Executive Branch. 

“For more than a decade the Department has been in the process of becoming 
the major transportation agency of the Government. The establishment of the 
Civil Aeronautics Administration within the Department was the first major move 
in this direction. The transfer of the Weather Bureau to the Department was based 
in large part on that Bureau’s importance to transportation. One of the reorganiza- 
tion plans which I transmitted to the Congress last year transferred the Bureau 
of Public Roads to the Department. Now, with the addition of the functions 
of the Maritime Commission, the Department will have jurisdiction over the 
major portion of the operating aspects of the programs of the Government relat- 
ing to air, highway, and water transportation, as well as over the development 
and coordination of policies affecting the Nation’s transportation system as a whole. 

“Plan No. 21 establishes in the Department of Commerce a three-man Federal 
Maritime Board and a Maritime Administration under a Maritime Administrator. 
The award of subsidies and all regulatory functions are transferred from the present 
Maritime Commission to the new Board. The remaining functions of the Maritime 


Commission, involving ship construction and other administrative operations, are 
transferred to the Department of Commerce for execution through the Maritime 
dministration. 


“The plan also provides for appointment of an Under Secretary of Commerce 
for Transportation, who will assist the Secretary in the direction and coordination 
of the transportation activities now centered in the Department.” House Document 
No. 503, 81st Congress, 2d Session, pp 3 and 4. 
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tion has said that the arguments in favor of placing independent Com- 
missions within Government departments in order to improve ‘‘house- 
keeping’’ arrangements is of doubtful merit, since it is questionable 
whether much, if any, saving could thereby be accomplished.”® 

The potential savings would in any event be of a minor character. 
They could under no conceivable circumstances justify the grave risks 
attendant upon an impairment of the independence of a regulatory 
agency such as the Interstate Commerce Commission. 


October 11, 1949 
Honorable Edwin C. Johnson, 
Chairman, Committee on Interstate 
and Foreign Commerce 
United States Senate 
Washington, D. C. 


My dear Chairman Johnson: 


Your letter of July 28, 1949, requesting a report and comments 
on S. 2330, introduced by you, ‘‘ Making certain changes in laws appli- 
cable to regulatory agencies of the Government,’’ has been considered 
by the entire Commission, and I am authorized to submit the following 
comments in its behalf: 


The only portion of S. 2330 which pertains to the work of the Inter- 
state Commerce Commission is section 2, proposing to amend section 11 
of the Interstate Commerce Act by adding the following sentences there- 
to: 


The functions of the Commission in respect of (1) its internal 
management, including budgeting and accounting, personnel (in- 
cluding appointments and assignments), supply, management re- 
search, information and publications, and other administrative 
matters; (2) its relations with Congress; and (3) the execution of 
its policies, shall be performed on behalf of the Commission by the 
Chairman, and the Chairman shall have exclusive and _ final 
authority, on behalf of the Commission, in respect of such functions. 
Such authority of the Chairman may be exercised, subject to the 
direction and control of the Chairman, by any officer or employee of 
the Commission designated by the Chairman for such purpose. 


29 What the Brookings Institution said was this: 


“The argument for placing these independent boards and commissions within 
Government departments in order to improve ‘housekeeping’ arrangements, 
seems to be. in respect to the larger commissions at least. of doubtful ment. 
After an organization reaches a certain size. it is questionable whether much, 1! 
any, saving in ‘housekeeping’ operations is gained by placing it within a large 
unit. Brookings Institution; Report to the Select Commttee of Executive 
Agencies of the Government. No. 10, p. 94 (1937). 
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From the beginning of this Commission in 1887, consideration has 
been given continuously and intensively to the duties assigned to the 
Chairman and to his length of term. Initially the term was indefinite, 
and it continued so until the resignation in 1910 of Chairman Knapp as 
a member of the Commission to become a Judge of the United States 
Commerce Court. The Commission then unanimously adopted a policy 
of annual rotation of the Chairmanship, in order of seniority, as grave 
weaknesses had developed in the system of a continuing or permanent 
chairmanship. Annual rotation was the rule until July 1, 1940, when as 
a necessary part of the reorganization of its internal organization, the 
Commission extended the term to three years, and gave the holder of 
the office greater administrative and executive responsibilities, including 
the duty of seeing ‘‘that the work of the Commission is done promptly 
and efficiently.”” However, annual rotation was resumed at the end of 
one three-year period. During the period of service of the Federal 
Coordinator of Transportation, the Commission, called on to comment 
on his recommendations for amendment of the law and for a reorganiza- 
tion of the Commission, carefully and at length reexamined its policy 
of annual rotation of the Chairmanship, and by a vote of 9 to 2 disap- 
proved the Coordinator’s recommendation for an indefinite instead of 
annual term for such service, January 23, 1935, H. Doe. No. 89, 74th 
Cong., Ist session. 

On February 5, 1945, the Commission adopted specifications of 
duties and responsibilities relating to the office of Chairman, and directed 
that the same be incorporated in the general organization minute, which 
was done: 11 Fed. Register, 10662, Code of Federal Regulations, 1946 
Supp., Title 49, sec. O.5a. Appended to this letter are the specifications 
so adopted, which are now in effect. 

The purpose of this amendment is to centralize a considerable 
amount of administrative work in the Chairman of the Commission ap- 
parently because of the belief that the other members of the Commission 
are at present devoting an undue amount of their time to such work. 
Much of the administrative work of the Commission other than that re- 
ferred to in this bill is carried on through the various bureaus, each of 
whom reports to the Commission or a division thereof through an indi- 
vidual commissioner, who exercises general supervision over its work. 
Such commissioner necessarily acquires a specialized knowledge of its 
functions generally over a period of years. Under S. 2330 it would 
apparently be difficult, if not impossible, to continue this arrangement. 

The functions of internal management listed in category (1) of 
section 2 of the bill at present supervised by Division One of the 
Commission, which consists of three commissioners and the Chairman ex 
officio. The practical details involved in these matters are largely 
handled by the Secretary of the Commission. 

The ‘‘relations with Congress’’ referred to in category (2) presum- 
ably would involve largely the furnishing of written reports or present- 
Ing oral statements to committees of Congress with respect to pending 
legislation. This work is at present performed by the Commission’s 
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Legislative Committee, consisting of three members of the Commission, 
all of whom have served continuously on the committee for many years, 
thereby acquiring a familiarity with legislative matters which makes for 
expedition in disposing of requests for reports. 

It is difficult to see what functions of the Commission could be 
classified as ‘‘(3) the execution of its policies’ for the reason that the 
Commission is regarded as an arm of the Congress rather than part of 
the executive branch of the Government. It has no policies of its own 
which require execution, the policies with which it is concerned being 
those having to do with transportation as declared by the Congress. 

Under the Interstate Commerce Act the Commission is free to select 
its own chairman to serve for such period as it determines. Within 
the past 40 years no member of the Commission has served as Chairman 
for more than 18 continuous months with the single exception of the late 
Joseph B. Eastman, who was chairman from July 1, 1939, to December 
31, 1941, having been elected for a three-year term, which was inter- 
rupted by his appointment as director of the Office of Defense Transpor- 
tation. On the whole it has been found best from our standpoint to 
fill the chairmanship by rotation for a one-year term. Hence, it would 
be wholly impractical to transfer to the Chairman those duties now in 
large part performed by the Secretary of the Commission under the 
supervision of the administrative division of the Commission on which 
there are, at present, three Commissioners. Moreover, it would be an 
undue burden on one Commissioner to ask him to supervise all the per- 
sonnel in all the bureaus of the Commission. Such general supervision 
is now divided among all the Commissioners. It is our experience that 
supervision of one or two bureaus by a single Commissioner is much 
more thorough and satisfactory than could possibly follow from a& 
signing all such supervision of every bureau to a single Commissioner 
designated as Chairman. The secretary of the Commission is the chief 
executive officer, and works as easily with the individual Commissioners 
in respect to the various bureaus as could be hoped for if he had only one 
Commissioner with whom to deal. And we believe there is a more com- 
petent appraisal and direction of the work of the bureaus under this 
division of labor among the Commissioners than would follow under 
an attempt to assign it all to one Commissioner. The Commission is i 
itself an entity. It is composed of eleven individual Commissioners but 
these Commissioners act collectively. Cooperation and division of labor 
among and between the individual Commissioners have been achieved 
without lessening the responsibility of the Commission. We do not see 
that moving the Secretary of the Commission in effect into the office of 
a single Commissioner who would be given the title of Chairman would 
accomplish any beneficial result. It would overburden the Commis 
sioner selected as Chairman, and it would shut the Secretary off from 
the active and responsive counsel of the other Commissioners. : 

Again, we believe the legislative work which the Commission 
called upon to do is better handled by a committee of three than would 
follow from imposing it upon an overworked individual Commissioner. 
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We do not believe there is any particular magic in the title of Chairman. 









































n, We assign to our Chairman general duties of presiding and coordinating 
‘~ which any Commissioner can perform in addition to his other duties. 
” For that reason it is convenient to rotate this responsibility among the 
be Commissioners. In this way a more detailed supervision and guidance 
he of particular bureaus is left for longer periods with an individual Com- 
| : missioner and all of the general work involved—budget, personnel, 
° carrying out policies through service, and the like—is carried by a 
- permanent and experienced administrative official with the title of Secre- 
ng tary of the Commission. This official works daily with the administra- 
' tive division of the Commission ; with other divisions and individual Com- 
in missioners and the entire Commission as the occasion may arise. 
“4 We, therefore, recommend that section 2 be omitted from this bill 
“a in the event that your committee makes a favorable report thereon. 
ber Respectfully submitted, 
“4 CuarLes D. MAHAFFIE, 
to Chairman 
uld eunaiel 
yin The following duties and responsibilities are delegated to the Chair- 
the man (or, in his absence, to the Acting Chairman who shall be the avail- 
rich able senior Commissioner in point of service) to be exercised in addition 
an to his statutory duties and any other duties that may be assigned or 
per- delegated to him: 
et 1. He shall be the executive head of the Commission. 
ach 2. It shall be his duty and responsibility to see that the work of 
s the Commission is promptly and efficiently dispatched. To accomplish 
oner this purpose he is specifically authorized and directed (a) to bring to 
hief the attention of any Commissioner or Division any lagging or failure 
ners in the work under his or its supervision, (b) to report periodically— 
- one not less than four times a year—+to the Commission at regular or special 
som- conferences on the progress of all the Commission’s work, and (c) to 
this suggest ways and means of correcting or preventing any unusual or 
nder unnecessary delays in the disposition of any official matters which he is 
ig iD unable otherwise to have remedied. 
3 but 3. He shall be an ex officio member of Division One. 
labor 4. He shall preside at all Commission arguments and conferences 
‘eved and shall exercise general control over the Commission’s argument calen- 
+t see dar and conference agenda. 
ce of 5. He shall have general supervision of the minutes of the Commis- 
vould sion and shall see that they are accurately and promptly recorded. 
nmis- 6. Except in instances where the duty is otherwise delegated or 
from provided for, he shall act as the correspondent and spokesman for the 
Commission in all matters involving relations with the heads of other 
on is agencies of Government, and in any other case where an official expres- 





sion of the Commission is required. 
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STATEMENT OF CLARENCE A. MILLER, ON BEHALF OF AMERICAN SHORT 
LINE RAILROAD ASSOCIATION IN SUPPORT OF SENATE RESOLUTIONS 253 AND 
256—IN OPPOSITION TO REORGANIZATION PLANS NOS. 7, 8, 9 AND 11* 


For the record, my name is C. A. Miller. I appear here in my 
capacity as Vice President and General Counsel of The American Short 
Line Railroad Association, with offices at 2000 Massachusetts Avenue 
N. W., Washington 6, D. C. 

The American Short Line Railroad Association has a membership 
of 317 common carriers by railroad. These carriers operate nearly 20,- 
000 miles of railroad. 

Our Association has been in existence for thirty-six years. It isa 
voluntary, cooperative, non-profit organization. I receive all of my com- 
pensation from that Association. 

I appear here today in support of Senator Johnson’s Senate Resolu- 
tion 253, proposing that the Senate not favor Reorganization Plan No. 
7 transmitted to Congress by the President on March 13, 1950. This 
plan relates to the Interstate Commerce Commission. I am, therefore, 
appearing in opposition to Reorganization Plan No. 7. 

For many years our Association has printed and distributed its 
‘‘Federal Legislative Program,’’ and, for many years, that Program 
has said that, ‘‘The Association opposes any legislation impairing the 
efficiency or independence of the Interstate Commerce Commission.” 

In my statement I shall make the following principal points: 


1. The Interstate Commerce Commission is primarily an arm of 
the Congress. 

2. The Commission’s preeminence as a Federal regulatory agency 
is due to the fact that it has been independent of politics and of 
the Executive branch of the Government; has been composed 
of good men; and has maintained an able and efficient staff. 

. The independence and the efficiency of the Commission would be 

destroyed if Reorganization Plan No. 7 becomes effective. 
Reorganization Plan No. 7 was not recommended by the Hoover 
Commission, so far as two important provisions of the Plan are 
concerned. 
There is grave danger that Section 11 of the Administrative 
Procedure Act, relating to the appointment and work of hearing 
examiners, would be regarded as inapplicable to the Commission 
if Reorganization Plan No. 7 becomes effective. 

6. Reorganization Plans Nos. 8, 9 and 11 should also be rejected. 


A word with respect to my experience may not be inappropriate. 
It has been about 30 years since I left the office of the Legislative 
Counsel of the House of Representatives to begin the practice of law. 
During the past 25 years most of my experience has been in the field of 
transportation law, with particular reference to the Interstate Com- 


* Before Senate Committee on Expenditures in the Executive Departments 
April 24, 1950. 
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merce Commission. I have never been on the staff of the Commission, 
so that I must speak from my experience as a lawyer and long association 
with the Commission. For ten years I was very active in the Associa- 
tion of Interstate Commerce Commission Practitioners, and am a past 
president of that Association. I was also editor-in-chief of the I. C. C. 
Practitioners’ Journal for several years. I have done considerable writ- 
ing with respect to the Commission. This includes not only books relat- 
ing to the Interstate Commerce Act and to practice before the Commis- 
sion, but also a book known as ‘‘The Lives of The Interstate Commerce 
Commissioners.’ My research and writings have gone back prior to the 
passage of the Interstate Commerce Act in 1887. It is well known that I 
have not hesitated to praise the Commission, nor have I hesitated to criti- 
cise it. My activities have brought me in contact with some of the other 
administrative agencies of the Government and their work. 

Judged by any standards, and by common consent, the Interstate 
Commerce Commission is preeminent among the Federal regulatory ad- 
ministrative agencies. 

Many reasons have been assigned for the preeminence which the 
Interstate Commerce Commission has achieved as a Federal regulatory 
administrative agency. But, the principal reasons for its unparalleled 
success may be thus briefly stated: 


1. Good men have, as a general rule, been appointed to the Com- 
mission. 

2. Once appointed, the members individually, and the Commission 
as a whole, have been independent. 

3. The Commission has maintained an unusually well qualified staff. 


It is our view that if Reorganization Plan No. 7 becomes effective 
the independence of the Interstate Commerce Commission will be de- 
stroyed, and its efficiency impaired. 

Ours is a government of men and not of laws. If that statement 
sounds harsh, and contrary to what one frequently hears, it is, neverthe- 
less, true. The Honorable Joseph B. Eastman, who was a member of 
the Interstate Commerce Commission for 25 years prior to his untimely 
passing on March 15, 1944, said: 


‘“‘The statutes which the tribunal administers should be well, 
simply and carefully framed, but the personnel which does the ad- 
ministering is more important than the wording of the statute. 
Good men ean produce better results with a poor law than poor men 
ean produce with a good law.’’ 


There is much truth in the frequently repeated statement that: 


“*T care not who makes the laws so long as I can appoint the men 
who administer them.’’ 


The power of appointment of men is more important than the power 
to make the laws. 
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The Interstate Commerce Commission is primarily an arm of the 
Congress, and it is, of course, for the Congress to decide whether it wants 
to turn over to the Executive branch of the Government the adminis- 
tration, control and conduct of its own agency. We think that Congress 
should not do so. 

I want to discuss, as briefly as I can, the point that the Interstate 
Commerce Commission is an arm of the Congress. 

The Interstate Commerce Commission was created in 1887 to bring 
into existence a body which, from its special character would be best 
fitted to determine, among other things, whether upon the facts in a 
given case, certain rates should be prescribed, approved, or disapproved, 
or whether certain practices should be approved or disapproved, and 
for many other purposes. Basically the Commission was established to 
do the things that Congress could itself do but which the Congress did 
not have the time nor the peculiar qualifications for doing. The Com- 
mission is a special tribunal continually engaged, in an administrative 
and semi-judicial capacity, in investigating railway, motor carriers, water 
carriers, and freight forwarders rates and practices. There are many 
reasons why the Commission is and always has been essentially an arm 
of the Congress, and why it has been variously referred to as the ‘‘‘child 
of Congress’’ and as the ‘‘eyes and ears of Congress,’’ so far as trans- 
portation is concerned. 

Although the Commission performs a multitude of functions, one 
of its principal duties is the regulation of rates, which has always been 
regarded as a legislative function. What Congress does is to lay down 
the policy in broad principles and then leave it to the Commission to 
earry out the Congressional mandates, to ‘‘fill in the details’’ so to speak. 

But, in addition to all of that, the Commission performs many other 
duties as an agency of the Congress, not the least of which is the condutt- 
ing of investigations for the Congress. 

As you know, the Congress has broad powers of investigation. It 
has frequently been said by the courts that legislation may begin where 
the evils begin. Congress frequently determines these evils by means of 
investigations. But, again, the Congress does not have the time to con- 
duct all of the investigations necessary. So, on many occasions, the Con- 
gress has directed the Commission to make the investigations, and to re- 
port to the Congress its recommendations for legislation. 

I give you a list of some of the investigations which the Interstate 
Commerce Commission has made by direction of Congress. I make no 
claim that the list is complete. It is intended only to illustrate and sup- 
port the facts which I have just stated. I shall not detail them, but ask 
that they be included in my statement. They are: 


1. The facts in connection with existing or prospective ownership or ¢0n- 
trol of railway lines in the United States by the Government of 
Canada. Report was made to the Senate on December 3, 1919. (See 
Annual Report of I. C. C. 1920, p. 38.) 

2. Living conditions of railway trainmen. Report was made to the 
Senate on August 3, 1920. (See 58 I. C. C. 761.) 
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. 3. The causes of freight congestion in the principal cities of the United 
s States and the measures that have been taken or may be taken to 
d relieve the situation. Report was made to the Senate on December 9, 
a 1920. (See Annual Report, I. C. C., 1921, p. 29.) 

4. The cost of railroad fuel for the year 1920 over such cost for the year 
te 1919. Report was made to the Senate on April 4, 1921, (See Annual 

Report I. C. C. 1921, p. 30.) 

B 5. The organization, management and control of the Transcontinental 
st Freight Bureau. Report was made to the Senate on February 3, 

° 1923. (See 77 I. C. C. 252.) 

a, 6. The feasibility and advisability of ordering an embargo upon ship- 
nd ments of anthracite coal to foreign countries, and the steps taken or 
to which may be taken for the establishment of priorities in the equitable 
id distribution of such coal and for the prevention of its purchase or sale 
» at unreasonably high prices. Report was made to the Senate on Feb- 
ruary 28, 1932. (See Annual Report I. C. C. 23, p. 31.) 

wd 7. The extent to which the railroads serving the Northwest Pacific States 
ny failed to supply adequate transportation facilities during the crop 
‘ld season of 1922, with an analysis of the causes and a suggestion of 
. remedies designed to prevent a repetition of such failure or adequacy 
” of transportation facilities. Report was made to the Senate on Febru- 
- ary 4, 1924. (See 87 I. C. C. 472.) 
= 8.The administration of the Fourth Section (long and short haul 
- clause) of the Interstate Commerce Act. Report was made on Feb- 
to ruary 11, 1924. (See 87 1. C. C. 564.) 

“1 9.The assessed valuation, as for taxation processes for the year 1923, 

he of all the property of each of the railroads in the United States acting 

uct- as a common carrier. Report was made to the Senate on February 
9, 1925. (See Annual Report I. C. C. 1925, p. 34.) 

It 10. The effect upon operation, service, and expenses of applying the prin- 
bene ciple of the 6-hour day in the employment of railroad labor. Report 
—r was made to the Congress on Dee. 13, 1932. (See 190 I. C. C. 750.) 
con- Every one of these investigations was made pursuant to Senate 
Con- Resolutions, with the exception of the last one named, and that was made 
D re pursuant to a Public Resolution. It will, therefore, be noted that all of 

the reports, except the last one, were made to the Senate. 
state The Senate should, therefore, be peculiarly sensitive to the fact that 
e no the Interstate Commerce Commission is one of its agencies. 
sup- So far back as 1868, practically twenty years before the Interstate 
t ask Commerce Act was enacted, committees of Congress have labored over a 
great variety of proposals to regulate the railroads and other transporta- 
~ tion agencies. The Interstate Commerce Commission is under a statu- 
t of tory duty to make recommendations to the Congress for such legislation 
(See a8 it believes should be enacted. Additionally, many bills for the amend- 
ment of the Interstate Commerce Act, and other acts administered by 
» the the Interstate Commerce Commission, are introduced in each session of 





the Congress. The committees of the Congress generally refer these 
bills to the Interstate Commerce Commission with the request that the 
Commission give the committees the benefits of its views. The value 
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of these views of the Commission and their aid in the determination of 
the Congressional policy, need not be stressed by me. It is too well 
known to you. Those activities of the Commission became such that so 
far back as 1916 the Commission established its Legislative Committee, 
which gives careful consideration to every request from the Congress 
for an expression of views. And, in many instances the subject is con- 
sidered by the entire Commission. Although the Congress may not al- 
ways agree with the views expressed by the Interstate Commerce Com- 
mission with respect to legislative proposals, it has, however, the as- 
surance that the Commission has given it a sincere and independent 
expression of judgment. 

In support of my point that the Interstate Commerce Commission 
is primarily an agency of the Congress, I want to quote from two men 
who are well qualified to speak on this subject. The first is the distin- 
guished Speaker of the House of Representatives, who was for so many 
years a member of the House Committee on Interstate and Foreign Com- 
merce and, also, for many years, the Chairman of that Committee. Back 
in 1937, at the exercises commemorating the fifty years of service of the 
Interstate Commerce Commission, Speaker Rayburn said: 


‘‘The work of the Committee on Interstate and Foreign Com- 
merce in the House, with which I am personally familiar, has for the 
most part been toward perfecting the Interstate Commerce Act 
in the light of experience. In this continuous and sustained effort 
the Congress has had as its efficient and dependable agency this 
Commission. When facts were needed this Commission was called 
upon to furnish them. Hundreds of bills have been introduced to 
amend the act, and on practically every one of these we have sought 
and have had the advice of this Commission. The members of the 
legislative committee of this Commission have worked almost con- 
tinuously with the congressional committees. Through them the 
congressional committees have kept in constant touch with the Com- 
mission and through them have utilized the Commission’s resources 
for gathering information and for analyses. 

‘‘Through amendments to the act and through resolutions, 
the Congress has constantly guided the Commission, defined its 
duties, and directed how it should expend its energies. The Com- 
mission has always been responsive to the congressional will. In de- 
termining policy Congress has had the benefit of advice and counsel 
of Commissioners, individually and collectively, and has had at its 
call the staff of experts developed by the Commission. In the light 
of information so obtained and of counsel devoted to the public in- 
terest, the Congress has been aided in determining its policies. 
After those polices have been expressed in statute or resolution, the 
Commission has carried them out, always conforming to the direc- 
tions and standards laid down in the statute. When, after exper'- 
ence, some policy has been found to be impractical, or obsolete, the 
Commission in its annual report has been faithful to call our atten- 
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tion to the facts, and the Congress again and again has passed 
measures responsive to such recommendations. 


‘*For an organization to have acquitted itself so creditably and 
to have acquired the prestige of a half century of successful per- 
formance, it is remarkable that the Commission has not thought 
of itself as an end to be served nor has it assumed that it, instead 
of the Congress, should determine the policies. The Commission 
has made its reports and its recommendations and has awaited the 
pleasure of the Congress.’’ 


All of you are familiar with the long and distinguished service ren- 
dered by Senator Wheeler, both as a member and as Chairman of the 
Senate Committee on Interstate Commerce. On the same occasion, Sena- 
tor Wheeler said: 


‘‘Individually and as a group it is your right to be proud of 
the tradition, the efficiency, and the independent responsibility 
which characterizes the present Interstate Commerce Commission. 

* * * * * * 


‘‘To me, the most significant feature of your half century is 
the close cooperation between the Commission and the Congress 


in the process of making additions and betterments to your organic 
structure and in the development and maintenance of our national 
transportation policies. 


‘*Primarily, the Commission functions in that sphere of trans- 
portation problems which has long been considered to be reserved 
to the legislature, that is, the fixing of rates and charges, and the 
prescribing of rules of conduct for the future. These Commission 
duties have never been considered to be within the powers of the 
Chief Executive or the courts. Further, the Commission has been 
directed to exercise certain functions of a judicial nature, such as 
the settling of private rights and the measuring of damages in repa- 
ration claims and the like. 


*‘And then I recall a day, which I am sure Mr. Aitchison, 
Mr. Porter, and Mr. Farrell will also remember, when the Committee 
on Interstate Commerce of the Senate was disturbed over what ap- 
peared to be a failure of the Commission to carry out certain man- 
dates of the La Follette Valuation Act. Several of us on the com- 
mittee were anxious to find out why these mandates had not been 
fulfilled, including such stalwarts as Senator Pittman of Nevada, 
the late Senator Fess from Ohio, and former Senator Watson of 
Indiana. Senator Pittman made the following statement while ques- 
tioning Mr. Aitchison: 
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‘“What I am getting at is this: In creating the Interstate Com- 
merce Commission we made it totally responsible to Congress and 
not to any department of the Government. We were in hopes that 
it would be responsible to Congress rather than to a department of 
the Government or the Bureau of the Budget.’’ 


To which Mr. Aitchison replied: 


**Since you enacted the budget law it has imposed very impor- 
tant restrictions upon our ability to come to you and talk things 
over the way we used to do.”’ 


To which Chairman Watson said: 
‘*Then we ought to repeal the law.’’ 
and Senator Pittman: 


‘*T think so, too. I am trying to get at that. Congress passes 
a law and, apparently, the Director of the Budget repeals it in part 
or in toto as he sees fit by refusing to allow appropriations.”’ 


And later in the hearing Senator Pittman said: 


‘*What I am getting at is this: I am dissatisfied with the whole 
Commission in their failure to grasp the intent of Congress in creat- 
ing the Interstate Commerce Commission, and that was that it was 
to be a separate, nonpartisan commission as far as possible, and I 
mean by that it was to be an establishment that was as independent 
as possible of any institution except Congress * * * It looks to me as 
though the institution has conceived the idea that it is responsible 
to the Chief Executive rather than to Congress.”’ 


Then Senator Watson said: 


‘*T have not any doubt about this as a general principle, be- 
cause this idea of economy has been so thoroughly indoctrinated 
that I think it has been thoroughly inculeated. Of course, they lose 
sight of the legislative function and that the Interstate Commerce 
Commission is purely an agent of Congress simply because of the 
inability of Congress to do it.’’ 


Commissioner Aitchison : 
**Vou, air.”’ 
Senator Wheeler: 


‘‘But they assume that they are a branch of the executive 
branch of the Government rather than the legislative branch of the 
Government.”’ 


Senator Pittman: 


‘“‘T hope that the Commission does not find anything in the 
statute other than that section 206 to cause them fear, because the 
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effort of Congress was to have an independent body and not a body 
that was afraid of anyone. 

‘*T want to say to the Commission that my convictions in this 
matter have not changed since 1928, and I am unalterably opposed 
to diminishing the independent, bipartisan character of the Inter- 
state Commerce Commission or of the similar independent agencies 
by placing them under executive domination, either indirectly as 
has been the case, or directly as in a pending proposal.”’ 


For the reasons which I shall later state, we believe if Reorganiza- 
tion Plan No. 7 becomes effective the Congress will be deprived of that 
independent expression of judgment by the Commission upon which it 
has so frequently relied, with utmost assurance, for more than sixty 
years. 

Ever since the Interstate Commerce Act was enacted, in 1887, the 
Chairman of the Interstate Commerce Commission has been selected by 
the members of the Commission. Since Judge Thomas M. Cooley’s 
name headed the list of the original nominations sent to the Senate by 
President Cleveland, he was selected as the first chairman of the Commis- 
sion. This was but natural, in view of his very excellent qualifications. 
The Commission has ever since reaped the benefits of that fortunate 
action, because Judge Cooley set a pattern, which has not since been de- 
parted from. From 1887 until 1910, it was the policy of the Commission 
to elect a chairman who continued to serve as such until the expiration of 
his term as commissioner. In 1910 the Commission adopted the policy 
of annual rotation in the chairmanship, and that policy has been con- 
tinued, with certain exceptions, up to the present time. The principal 
exception was the action of the Commission in electing Commissioner 
Eastman as Chairman for a three-year term, beginning July 1, 1939 and 
ending June 30, 1942. This was an unprecedented action and, of course, 
a great tribute to Commissioner Eastman. 

If Reorganization Plan No. 7 becomes effective, the Chairman of the 
Commission will be designated by the President, from the membership 
of the Commission. We regard this as being the wrong thing to do, 
and for reasons which I think will be apparent. First of all, the Chair- 
man will be political and politically-minded. He will be chosen for his 
polities and political backing rather than for his ability. The Chairman 
would have the ear of the President, so that the other members of the 
Commission would be under the necessity of agreeing with him if they 
expected to be reappointed. It would take a man of great courage to 
disagree with the Chairman of the Commission if he wanted to be 
reappointed. 

It must be remembered that when a man becomes a member of the 
Interstate Commerce Commission he ordinarily leaves behind him his 
business, his profession, and his connections, practically everything upon 
which his living up to that time depended. Therefore, his future living 
and family welfare are thereafter a part of his future position as a 
Commissioner. Under these circumstances, it will be readily seen how 
difficult it would be for men to act independently. As the late Com- 
missioner Eastman said : 
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‘*Moral courage is, of course, a prime qualification, but there 
are often misapprehensions as to when it is shown. The thing that 
takes courage is to make a decision or take a position which may 
react seriously in some way upon the one who makes or takes it.”’ 


When Senator Wheeler was Chairman of the Senate Committee on 
Interstate Commerce he used to like to tell the story of what Vice Presi- 
dent Garner once said to him. I need not relate the circumstances under 
which it was said, but the statement, as told by Senator Wheeler, is as 
follows: 


‘*You know the longer I live in Washington, the more I see of 
Washington, and the longer I live, the more important I think it is 
to have guts than it is to have brains.’’ 


Another statement by the late Commissioner Eastman is appropriate 
here. Less than a month before he passed away, upon the occasion of 
the celebration of the twenty-five years of service he rendered as a 
member of the Interstate Commerce Commission, and with more than 700 
persons present, he made this statement : 


‘*With the country as big and complex as it is, administrative 
tribunals like the Interstate Commerce Commission are necessities. 
Probably we shall have more rather than less. To be successful, 
they must be masters of their own souls, and known to be such. It 
is the duty of the President to determine their personnel through 
the power of appointment, and it is the duty of Congress to deter- 
mine by statute the policies which they are to administer; but in 
the administration of those policies these tribunals must not be 
under the domination or influence of either the President or Con- 
gress, nor of anything else than their own independent judgment 
of the facts and the law. They must be in position and ready to give 
free and untrammeled advice to both the President and Congress 
at any time upon request. Political domination will ruin such a 
tribunal. I have seen this happen many times, particularly in the 
States.’’ 


So great has been the concern of Congress, and so great has been the 
concern of the public when any step has been proposed to take away the 
independence of the Interstate Commerce Commission, that storms of 
opposition have caused the Commission to be characterized as a ‘‘sacred 
white elephant.’’ We think it should be kept sacred. 

Under Reorganization Plan No. 7 the Chairman of the Commission 
would have the power of appointment of its personnel, except in a few 
limited instances, and the personnel of the Commission would be de- 
pendent upon the Chairman not only for appointment, but for promotion 
and pay. Employees would be selected more because of their political 
backing than for their ability. They would, therefore, quite naturally 
function according to the wishes of the Chairman, so that the other mem- 
bers of the Commission would not be able to depend upon them for that 
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fair and impartial service which they now render, and which they have 
been so ably rendering for more than sixty years. 

Under these circumstances, the type of men who should be appointed 
as members of the Commission could not be induced to accept such ap- 
pointments. 

The Interstate Commerce Commission is one of the busiest and most 
over-burdened of the administrative agencies. It needs able, conscienti- 
ous, fair-minded, and hard-working men. It needs men of courage, 
vision, seasoned judgment and common sense. It also helps when these 
men are kindly and friendly, as most of them have been. Most of the 
members of the Commission have had all of these qualities. The capacity 
for work should count for more than political affiliation. One of Com- 
missioner Eastman’s great qualities was that he was addicted to hard 
work and was little given to press conferences and pronouncements. 

Experience has taught us that men become good Commissioners by 
being commissioners. Continuity of service has been a great factor in 
the suecess which the Commission has had. Certainly no agency is more 
in need of skilled and devoted service and a large measure of continuity 
in that service than is the Interstate Commerce Commission. 

Upon the occasion of Commissioner Eastman’s death, the Little 
Rock (Arkansas) Democrat in its issue of March 18, 1944 said: 


‘‘There are bureaucrats in Washington whose chief qualifica- 
tion for their job is their acquaintance with some political Big Shot 
who put them there. But there also are bureaucrats in the Capital 
who have served the people well, and given most of their time and 
all of their talents to do their jobs as true public servants.’’ 


If Reorganization Plan No. 7 is permitted to become effective, it is 
feared that we will have more of the first type of bureaucrats referred to 
in the quotation and fewer of the second type. 

President Roosevelt, in a letter to Commissioner Eastman, on June 
16, 1936, said : 


‘*Legislation has its place. But it is a remedy to be taken with 
great caution or it may prove worse than the disease.’’ 


I am a great believer in efficiency. I have always liked the general 
staff system, where responsibility and authority go together, and where 
each man is held strictly accountable for the performance of his assigned 
task. The general staff system is efficient. But, it is not democratic. 
The public policy of this country is to keep the general staff system 
out of the regulation of the civil affairs of the Government. 

I have lost my share of cases before the Interstate Commerce Com- 
mission. I have lost some where I am sure the Commission reached an 
erroneous conclusion. But I know, as every practitioner before the Com- 
mission knows, that the Commission decided those cases conscientiously, 
honestly and fearlessly. I know the Commission tried to follow the law 
and the facts, even though it might have failed. That, Senators, is a 
great thing to know. 
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The documents which accompanied the President’s Reorganization 
Plans convey the impression that these plans are designed to carry out 
the recommendations of the so-called Hoover Commission. In House 
Document No. 503, which relates to all of the plans, it is said: 


‘‘Our ability to make such comprehensive recommendations 
is due in large part to the outstanding work of the Commission on 
Organization of the Executive Branch of the Government. Plans 
which I am transmitting are all designed either to put into effect 
specific recommendations of the Commission, or to apply principles 
set forth by the Commission in its reports.’’ 


So far as Reorganization Plan No. 7 is concerned, this statement 
is not quite accurate. The Hoover Commission did not recommend that 
the selection of the Chairman of the Interstate Commerce Commission 
be transferred from the Commission to the President. Also, the Hoover 
Commission did not recommend that the Director of Locomotive Inspec- 
tion and the two Assistant Directors of Locomotive Inspection perform 
their functions subject to the direction and control of the Chairman of 
the Commission instead of the Commission. 

Both of these departures go to the very heart of independence. 

There is another phase of this subject to which I should like to direct 
your attention. 

The administrative Procedure Act, which was approved by Presi- 
dent Truman on June 11, 1946, was passed by both Houses of the Con- 
gress without a dissenting vote. It is a very important piece of legisla- 
tion, and I have always been proud of the fact that I could contribute 
something to bringing it into existence. That Act received its first con- 
sideration by the Supreme Court of the United States in the case of 
Wong Yang Sung v. McGrath, decided February 20, 1950. The decision 
of the Court in that case materially strengthened the enforcement of 
that law, which was described by the Court as ‘‘a new basic and com- 
prehensive regulation of procedures in many agencies.’’ The Court 
pointed out that the Congress has determined that the price of greater 
fairness in administrative proceedings is not too high. 

Section 11 of the Administrative Procedure Act governs the ap- 
pointment of hearing examiners and their duties and responsibilities. 
That section is one of the key provisions of the Act. 

In House Document 504, reference is made to Reorganization Plans 
Nos. 1 to 6, relating to the Executive Departments. With respect to 
these plans, it is said: 


‘‘These reorganization plans exclude from transfer to the De- 
partment heads two classes of functions which are retained in their 
present status. These are the functions of the hearing examiners 
appointed under the Administrative Procedure Act and the fune- 
tions of government corporations in the departments.”’ 


No such statement is made with respect to Plans Nos. 7 to 13, which 
relate to the regulatory boards and commissions. On the other hand, 
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these plans, such as Reorganization Plan No. 7, vest in the Chairman of 
the Commission, to be designated by the President, (1) the appointment 
and supervision of personnel employed under the Commission, and (2) 
the disposition of business among such personnel and among administra- 
tive units of the Commission. 

With respect to Reorganization Plans Nos. 7 to 13, the omission of 
the language respecting hearing examiners may very well prove to be 
very significant. It may very well give rise to the claim that Section 11 
of the Administrative Procedure Act, relating to hearing examiners, is 
no longer applicable to those agencies reorganized under Plans 7 to 13. 
This argument could be made notwithstanding the provision in Section 
12 of the Administrative Procedure Act that: 


‘*No subsequent legislation shall be held to supersede or modify 
the provisions of this Act except to the extent that such legislation 
shall do so expressly.’ 


With respect to the Interstate Commerce Commission, there is a 
special danger. The Administrative Procedure Act was opposed by the 
Commission, and the Act is very unpopular with the Commission, as 
is evidenced in its last Annual Report to the Congress, at pages 57-58. 
Therefore, a politically-minded and politically-appointed Chairman of the 
Commission may very well take the view that Section 11 of the Adminis- 
trative Procedure Act is not applicable to him. Further, it is to be kept 
in mind that the examiners on the Commission’s staff, other than the 
hearing examiners, are subject to Civil Service requirements only be- 
cause of an agreement between the Interstate Commerce Commission and 
the Civil Service Commission. A politically-minded and politically-ap- 
pointed Chairman of the Commission could very well abrogate that 
agreement, so that all of the examiners would be subject to politics rather 
than to Civil Service laws. 

Under the circumstances, it is not at all unlikely that such a course 
would be pursued, at least until the courts rule otherwise. But, here 
again, difficulties arise. First of all, it is hard to get a case into the 
courts before the damage has been done. That is illustrated by the 
recent decision of the U. S. Court of Appeals for the District of Colum- 
bia Cireuit in Riss & Co., Inc. v. Interstate Commerce Commission, Et 
Al., decided January 12, 1950. Then, too, the courts are unpredictable. 
That is nowhere better illustrated than by the Supreme Court of the 
United States in Slocum v. The Delaware, Lackawana & Western R. Co., 
decided April 10, 1950. There is not in the books a better illustration 
of judicial legislation, as Mr. Justice Reed so ably points out in his dis- 
senting opinion. 

I have always liked to quote Mr. Justice Holmes, and now I should 
like to call your attention to what he said in The Western Maid, 257 
U. 8. 419, at page 433: 


“‘Legal obligations that exist but cannot be enforced are ghosts 
that are seen in the law, but that are elusive to the grasp.’’ 
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It has been my purpose to point up the dangers that exist in Re- 
organization Plan No. 7. I hope that what I have said will convince you 
that you should favorably report Senator Johnson’s Resolution, and 
that the Senate should reject Reorganization Plan No. 7. I do not know 
of any greater public service you can render than by taking this action. 

I have finished my discussion so far as Reorganization Plan No. 7 
and the Interstate Commerce Commission are concerned. I should like 
to make one additional point. What I have said applies, with equal 
force, to Reorganization Plans Nos. 8, 9 and 11, which relate to the 
Federal Trade Commission, Federal Power Commission and the Federal 
Communications Commission. Our Association is, therefore, opposed to 
those reorganization plans, and, we fully support Senate Resolutions 
254, 255 and 256. We urge your Committee to favorably report all four 
of Senator Johnson’s resolutions and to recommend the rejection of all 
the reorganization plans to which they relate. 

I appreciate the privilege of appearing before your Committee, and 
thank you for your kind and courteous attention. 
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The Selection of Federal Hearing Examiners: 
Pressure Groups and the Administrative 
Process * 


By Morean THOMAS, 


Assistant Professor of Political Science, University of Michigan. 


A little-noticed circular from the Civil Service Commission last 
December 13? heralded the end of one of the bitterest behind-the-scenes 
fights Washington has seen in recent years. The controversy dated back 
to June 11, 1946, when the American Bar Association’s efforts to make 
the Federal Government’s regulatory processes more ‘‘judicial’’ were 
realized in enactment of the Administrative Procedure Act.? It came 
toa head on March 11, 1949, when the Civil Service Commission accepted 
the recommendations of a group which was dominated by prominent 
American Bar Association members and ordered the firing of over 25% 
of the hearing examiners then employed by federal agencies. The De- 
cember 13 circular in effect rescinded that order and set aside almost 
everything the private group had done. 

To understand the controversy it is necessary to review the role of 
the hearing examiner under the Administrative Procedure Act. In 
general the Act revised and made uniform throughout all federal agen- 
cies the procedures for administrative hearings and decisions in both ad- 
judication and rule-making. Integral to the new procedures was the 
creation within each agency of a special corps of hearing examiners inde- 
pendent of agency control of influence: only they could preside at formal 
hearings and render initial decisions except in those infrequent instances 
when agency members themselves performed those functions. 

Since each agency previously had a staff of trial examiners which 
did these things, the main change lay in the new independence which 
hearing examiners were to have. To that end they were explicitly made 
free of supervision by the investigatory, prosecuting, and administra- 





* Reprinted by special permission. Yale Law Journal, February 1950, pp. 431-75. 

1Civil Service Commission Department Circular No. 592, Supp. 3 (DC 592, S.3) 
(December 13, 1949). 

260 Stat. 237, 5 U. S.C. § 1001 (1946). A short summary of previous attempts 
to pass a bill on administrative procedure will be found in Administrative Procedure 
Act, Legislative History, Sen. Doc. No. 248, 79th Cong., 2d Sess. 63-6 (1946). That 
the Administrative Procedure Act was in effect sponsored by the American Bar 
Association is verified by this statement concerning S. 7, the bill which, with some few 
changes based on agency and other objections, became law as the Administrative 
Procedure Act: “S. 7 and H. R. 1203, introduced in the first session of the Seventy- 
ninth Congress, are similar to S. 2030 and H. R. 5081, and represent the latest 
tfecommendations of the American Bar Association for legislation to improve the 
administration of justice.” Statement by Mr. C. A. Miller, Chairman, American 
Bar Association Committee on Administrative Law for the District of Columbia, 
Sen. Doc. No. 248, 79th Cong., 2d Sess. 66 (1946). 
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tive staffs of their agencies; and in certain adjudications they were even 
forbidden to consult ex parte with interested parties or with investigat- 
ing or prosecuting officials.* Within each agency cases were generally 
to be rotated so that agency influence could not be made effective through 
assignment of cases. Moreover, the Civil Service Commission was en- 
trusted with the broad powers which the agencies themselves had previ- 
ously exercised over their trial examiners. Thus the Commission was 
given authority to prescribe examiners’ grades and salaries and to pass 
on promotions independently of agency ratings, or recommendations.5 
And an examiner could be removed only if ‘‘good cause’’ were estab- 
lished at a Civil Service Commission hearing.® 

These provisions seem clear enough. But the wording of another 
provision, that covering the initial selection of hearing examiners, gave 
rise to two major ambiguities which have not yet been clarified over three 
and a half years after passage of the Act. The provision, which appears 
in Section 11 of the Administrative Procedure Act, was this: 


‘*Subject to the civil-service .. . laws... there shall be appointed by 
and for each agency . . . qualified and competent examiners... .” 


The first question posed by this language was what part, if any, the 
Civil Service Commission was to play in the selection of examiners. 
Both the House and Senate Committees on the Judiciary explained the 
words in identical terms: 


‘‘That examiners be ‘qualified and competent’ requires the Civil 
Service Commission to fix appropriate qualifications and the 
agencies to seek fit persons .. . [S]elf interest and due concern for 
the proper performance of public functions will inevitably move 
agencies to seek the highest type of examiners.’’ ? 


Thus it appears that Congress intended the Commission merely to 
draw up a set of general standards to be applied by the agencies in deter- 
mining whether particular applicants should be appointed. Yet a 
diverse view was soon urged: that the Commission should go further 
and determine whether each individual applicant was qualified, the 
agencies being limited to making their selections from names submitted 
by the Commission. 


8 Administrative Procedure Act, Section 5(c); 5 U. S. C. § 1004(c) (1946). 
— Procedure Act, Section 11; 5 U. S. C. § 1010 (1946). 
id. 

6 bid. The reasons for these provisions of Section 11 have been explained as 
follows: “The purpose of this section is to render examiners independent and secure 
in their tenure and compensation. The section thus takes a different ground than 
the present situation, in which examiners are mere employees of an agency, and other 
proposals for a completely separate ‘examiners’ pool’ from which agencies might 
draw for hearing officers. Recognizing that the entire tradition of the Civil Service 
Commission is directed toward security of tenure, it seems wise to put that tradi- 
tion to use in the present case.” Report of the Senate Committee on the Judiciary 
on S. 7, Sen. Rep. No. 752, 79th Cong., Ist Sess. (1945), reprinted in Sen. Doc. No. 
248, 79th Cong., 2d Sess. 215 (1946). 

7Sen. Doc. No. 248, 79th Cong., 2d Sess. 215, 280 (1946). 
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The second question was whether those who held trial examiner 
jobs when the Act became effective and had given satisfactory perform- 
ance would have to requalify. A subordinate question was whether those 
incumbents holding ‘‘war-service’’ or ‘‘temporary’’ appointments 
should be treated the same as those with competitive civil-service status.® 
In other words, what differentiation was to be made between three 
clearly defined groups—status incumbents, non-status incumbents, and 
new applicants? On this score the congressional history was silent. One 
view was that if Congress had intended any screening of incumbents 
it would have said so. The job content remained the same since, by the 
terms of the Act, trial examiner positions were automatically converted 
into hearing examiner positions. By their actual performance the in- 
cumbents had demonstrated their qualifications. And the legislative 
history contained no criticism of the existing corps of trial examiners. 
The contrary view was that Congress had, without saying so, in effect 
abolished all the old trial examiner jobs, ordered those who held them to 
be fired, and created a whole new set of jobs for which all comers must 
compete on equal terms. An intermediate view was that the Commission 
could and should require incumbents to requalify but should give some 
sort of preference to those with competitive status. 

Thus, while passage of the Administrative Procedure Act ended, 
at least temporarily, the battle over regulatory procedure, an enticing 
opportunity for affecting the administrative process now lay in the selec- 


tion of those who would apply it in the primary instance—the hearing 
examiners. The opportunity was not disregarded. 


The Story of the Qualifying Process 


The Civil Service Commission proceeded very slowly. Under the 
Act the selection of the hearing examiners was not to become effective 
until one year after the Act was approved, namely June 11, 1947. The 
Commission’s first official act was to appoint an advisory committee 
to aid in drafting rules for the selection, classification, promotion, and 
removal of hearing examiners. The advisory committee consisted of 
agency personnel with the exception of Carl McFarland, first Chairman 
of the Section of Administrative Law of the American Bar Association.® 
Mr. McFarland was the representative of the leadership of the American 
Bar Association. He had been instrumental in securing the passage 


8 These were all men who had received status under the provisions of the 
Ramspeck Act of November 26, 1940, “Extending the Classified Executive Civil 
Service of the United States,” 54 Stat. 1211, 5 U. S. C. $$ 631(a), 631(b), 632, 635, 
669, 681—4 (1946), and Exec. Order No. 8743, April 23, 1941, 5 Code Fed. Regs. 
927 (Cum. Supp. 1943) issued pursuant thereto, by which incumbents of attorney 
positions were granted civil service status. These incumbents had thus served prior 
to March 16, 1942, after which date, under War Service Regulations issued by the 
Commission pursuant to Exec. Order No. 9063, Feb. 16, 1942, 1 Code Fed. Regs. 1091 
(Cum. Supp. 1943), only “war-service” appointments were made. 

_ ®The other members were: J. Haden Alldredge, Interstate Commerce Commis- 
sioner; W. Carroll Hunter, Solicitor of the Department of Agriculture; F. C. Bag- 
pry, Chief Trial Examiner of the Federal Trade Commission; and Herbert A. 


tgson, Chief Legal Consultant in the Office of the Assistant Solicitor General, De- 
Partment of Justice. 
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of the Administrative Procedure Act, and he had urged in 1945 that 
the Association follow closely and attempt to control the implementation 
of any administrative procedure act which might be passed.’° In line 
with this plan, the American Bar Association Journal commended the 
selection of Mr. McFarland for the advisory committee and counselled 
that ‘‘a high responsibility of the organized Bar will be to follow closely 
all developments as to the selection of . . . examiners... .’’™ The 
Association’s attitude towards the incumbents could be easily gleaned 
from several articles printed in the American Bar Association Journal.” 
Typical was an article which included with warm approval the following 
quotation of a letter to Civil Service Commissioner Arthur 8. Flemming 
from Senator Wiley, who became Chairman of the Senate Judiciary 
Committee when the Eightieth Congress convened in 1947: 


‘It seems to me that the burden of proof is on the United States 
Civil Service Commission that these hearings [sic] examiners will 
not be men of leftist thinking, men who don’t have complete loyalty 
to our constitutional system of checks and balances, men who are not 
devoted to our system of private enterprise. .. . I shall be looking for 
substantial proof that the Civil Service Commission is going to fill 
these quasi-judicial posts with men of the highest unimpeachable 
caliber of the legal profession available, rather than with men who 
simply have occupied similar positions in the Federal Government 


today, who largely are of one party and who may lack the approach 
of private enterprise in their work.’’ '* 


On May 29, 1947, on the assumption that Section 11 of the Adminis- 
trative Procedure Act would become effective on June 11, 1947, the Civil 
Service Commission issued its first regulation pertaining to hearing ex- 
aminers. This regulation allowed the agencies to make conditional re- 
appointments of incumbents of positions that were hearing examiner 
positions under the Administrative Procedure Act.'* Pursuant to this 


10 Mr. McFarland’s Special Committee on Administrative Law reported that 
“the legislation which may be secured could be wasted in large part by the failure 
of the Association to make provision for adequate follow up. . . . Special attention 
should also be given to the examiner system, both in personnel and operation. . . .” 
“Business and industry generally, when proposals for administrative powers and 
legislation arise, by nature confine themselves to questions as to whether or not the 
— should be conferred or the subject regulated at all.” These quotations are 

rom the Suppiomeie Report of the Special Committee on Administrative Law, 
70 A. B. A. Rep. 272, 273-4 (1945). 

11 33 A. B. A. J. 1 (1947). 

12 See id. at 213; id. at 421. 

18 Jd. at 422. 

14 The regulation, issued as Part 34 of its Rules and Regulations, read as fol- 
lows: 

“Part 34—Appointment, compensation and removal of hearing examiners. 

“Section 34.1 as set out below is hereby added to the regulations in Part 
34, 

“Section 34.1 Conditional re-appointment of hearing examiners. Pending 
promulgation of final regulations by the Commission, incumbents of positions 
that are hearing examiner positions on June 11, 1947, may be re-appointed con- 
ditionally on that date. Any eligibility for permanent appointments of incum- 
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regulation, the agencies ‘‘conditionally reappointed’’ their one hundred 
and ninety-seven incumbent hearing examiners.*® Shortly thereafter 
the Civil Service Commission announced to the agencies that no personnel 
action could be taken in regard to hearing examiners without permission 
of the Civil Service Commission.**® 

Alarmed by these decisions Senator Wiley wrote another letter to 
Commissioner Arthur 8S. Flemming dated June 20, 1947, also reprinted 
in the American Bar Association Journal: 


‘*(Cljertain very disturbing allegations have been communicated 
to me to the effect that the Commission may pursue a course during 
the period when Congress may not be in session which it would not 
otherwise pursue were the Congress still at hand in Washington. 
... As you know, I have shared the intense concern of the American 
Bar Association that the Hearing Examiners ultimately confirmed 
for the new posts might consist largely or exclusively of an en- 
trenched ‘palace guard’ of former Examiners and/or of individuals 
having an approach inimical to the welfare of private enterprise.’’ 17 


On June 28, 1947, the Commission published Proposed Regulations 
for the appointment, compensation, and removal of hearing examiners 
and gave notice of a public hearing on them.'® The public hearing was 
held on July 9, 1947; and on September 23, 1947, the Commission pro- 
mulgated its Final Regulations.’ 

The Proposed Regulations mentioned that qualifications examinations 
would be conducted by a Board of Examiners ‘‘as a section within the 
Examining and Placement Division’’ of the Commission to consist of 
three members, of which only one was to be an employee of the Commis- 
sion.” This provision was omitted in the Final Regulations, but in an 





bents that may be granted in the final regulations shall be based on the status 


of incumbents on June 11, 1947 (Section 11, 60 Stat. 244; U. S. C. Supp. 1010).” 
12 Fed. Reg. 3507 (1947). 


Also, Civil Service Commission Department Circular No. 592 (DC 592) (June 
3, 1947) was sent to heads of departments and independent establishments to inform 
them of this personnel action, i.e., the conditional re-appointment of hearing ex- 
aminers. 

_ 1564 Civil Service Commission Ann. Rep. 30 (1947). The Civil Service Com- 
mission’s resort to this formula of “conditional reappointment” was an attempt to 
foreclose the argument that any incumbent allowed to continue in his job after June 
ll, 1947 automatically became entitled to the protection of the removal provision 
of Section 11 (5 U. S.C. § 1010) whether or not an official absolute appointment had 
been given to the incumbents. 

16 Civil Service Commission Departmental Circular No. 592, Supp. 1 (DC 592, 
S. 1) (June 18, 1947). 

17 33 A. B. A. J., 689 (1947). 

1812 Fed. Reg. 4233 (1947). 

1912 Fed. Reg. 6321 (1947); Federal Personnel Manual, c. 21, Part 34. These 


Final Regulations may also be found in 5 Code Fed. Reg. 409-14 (Supp. 1947) and 
5 Code Fed. Reg. 185-90 (1949 ed). 


20§ 34.3, 12 Fed. Reg. 4233 (1947). 
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accompanying statement the Commission made known that for rating 
incumbents with civil service status a Board of Examiners with at least 
two experts in administrative law from outside the government would 
develop standards and rate status incumbents on the manner in which 
they had discharged their duties.24 This was the first public announce. 
ment that the rating board would include members from outside the 
government, that it would have considerable discretionary authority 
to formulate rating standards, and that the board would function like 
a committee of expert examiners apart from the Civil Service Commis- 
sion’s regular personnel examining staff. 

The American Bar Association Journal was prompt in noting its 
approval of this set-up and it reported that Mr. McFarland, as its mem- 
ber on the advisory committee, had accomplished a ‘‘signal victory”’ in 
regard to the Final Regulations. In an article entitled ‘‘ Victory As To 
The Hearing Examiners: Association’s Contentions Sustained As To 
New Rules,’’ the Journal reported it in these words: 


‘Of the nine principal points made in behalf of our Associa- 
tion by way of objection to the draft of rules on which the Commis- 
sion’s hearing of July 9 was held, the Commission sustained eight 
in full and adopted as to the ninth a compromise which will need 
to be watched carefully as to the manner in which it is carried out 
but cannot be said to contravene the mandates or the intent of the 
Act. Qualified ‘outsiders’ will not be placed on a parity with in- 
cumbent Examiners as to rating for appointment, but the present 
Examiners will be subjected to rigorous investigation, with an ex- 
amination by an independent board of ‘outsiders.’ 

‘*This signal victory on eight items and substantial victory on 
the ninth was not won without a great deal of work against strong 
opposition which at times seemed likely to have its way in the new 
rules. Carl McFarland, of our Association, as the non-governmental 
member of the Commission’s Advisory Committee ‘stuck to his guns’ 
for many months in urging our Association’s contentions. Chair- 
man Wiley of the Senate Committee on the Judiciary made his in- 
terest and concern very clear to the Commission and the agencies.’ ” 


In brief, the Final Regulations made civil service rules and regula- 
tions applicable to hearing examiners and provided additional restric- 


21 The accompanying statement of September 23, 1947, announced this on page 
2 as follows: “The Commission will establish a Board of Examiners to be made up 
of one person now on the Commission’s staff and at least two persons from outside 
the government who have an outstanding reputation in the field of administrative 
law. . . . In accordance with standards to be developed by the Board, the 
Commission will make a complete qualifications investigation of the incumbents 
{with competitive status] to determine the manner in which they have discharged 
their duties and responsibilities in the positions now held by them as well as in previ- 
ous positions.” (Emphasis added.) 

22 33 A. B. A. J. 861 (1947). 
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tions on any agency action concerning hearing examiners.”* Incumbents 
with civil service status had to pass a non-competitive examination with 
a score of 70 in order to be eligible for an absolute appointment as a 
hearing examiner. However, the Civil Service Commission announced 
that ‘‘only those [status] incumbents who in the judgment of the Board 
[of Examiners] are eminently qualified to carry on the duties of hearing 
examiners will receive absolute appointments to such positions.’’ 5 

Incumbents without civil service status, like new applicants, would 
have to pass an open competitive examination and obtain a score within 
reach of certification from a competitive ranked register of eligibles for 
each pay grade. 

The Announcement for Examination for Hearing Examiner was 
issued on October 21, 1947.7 It divided the experience requirement 
into general and specialized with correspondingly fewer years of general 
experience and more years of specialized experience required for each 
higher grade of position.27 General experience was mainly legal work 
in some field in which government regulation is conducted through the 
device of hearings. Specialized experience involved legal work as a 
judge, or in a governmental regulatory body, or in practice before a 
governmental regulatory body or court of record. Along with the Pro- 
posed Rules had been issued a tentative Examination Announcement 
which set forth requirements of qualifying experience for the position of 


23 Thus, all appointments had to have the prior approval of the Commission 
with regard to qualifications and status (§ 34.4); promotions, reassignments, transfers 
and reinstatements had to be generally on a competitive basis (§ § 34.5, 34.6); within- 
grade salary advancements would be made without the use of agency efficiency 
ratings (§ § 34.7, 34.8); and removals could be made only after the Commission had 
determined that good cause existed upon the basis of the record of a hearing 
($ 34.11). See note 19 supra. 

24 For a detailed explanation of the regulations, see Civil Service Departmental 
Circular No. 592, Supp. 2 (November 5, 1947) (hereafter cited as DC 592, S.2) 

_ 25 Emphasis added. DC 592, S.2, p. 2, and statement accompanying Final Regu- 
lations, p. 2. These releases also explained briefly the procedure for the qualifica- 
tions determination for status incumbents. The incumbent would file a statement of 
his previous training and experience; a qualifications investigation would be made 
by means of personal interviews with persons qualified to give information relative 
to the incumbents; incumbents would be required to — before the Board of 
Examiners for an oral interview; and the Board of Examiners would make the 
ratings. 

26 Civil Service Commission Examining Circular No. 17 (Oct. 21, 1947) (here- 
after cited as EC-17). 


27 The following experience table was included in the Announcement: 


Experience Requirement Table 


Grade of Amount of Experience 
Position Total General Special 
P-8 6 6 


5 
4 
3 


This entailed ratings for each of the five grades of positions and therefore five 
Separate registers applying to all agencies of the government using hearing examiners. 
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hearing examiner. The American Bar Association Journal objected 
strenuously to one type of specialized qualifying experience. 


‘*(This] proposes to count as required experience ‘administrative 
charge or responsibility for the successful completion of cases con- 
ducted before a court of record or governmental regulatory body.’ 
So far as this opens the door to appointments from among people 
whose experience has been the ‘administrative charge . . . of cases 
conducted before a... governmental regulatory body’ it would in- 
clude persons who are expediters, coordinators, paper-pushers and 
the like who are hardly more than chief clerks or political supervi- 
sors and are without real professional experience or qualification.’’ 


Under the section of the Announcement entitled ‘‘ Basis of Ratings,’’ 
ten different rating factors were set forth without indication of what 
weight each would carry. Eight of them dealt generally with legal or 
judicial ability. One dealt with ‘‘diversity of experience in legal pro- 
ceedings of the type described above.’’ The other dealt with ‘‘knowl- 
edge and experience in the technical subject-matter field involved in 
the position.’’ A specific overall requirement was that ‘‘applicants 
must also show conclusively that they are persons of judicial tempera- 
ment and poise.’’*® By number alone, then, these rating factors stressed 
the importance of general legal and judicial qualities in preference 
to specialized economic and legal knowledge of a subject-matter field of 
regulation. 

The membership of the Board of Examiners for Hearing Examiner 
Personnel which was to function pursuant to the terms of the Announce- 
ment and the Civil Service Commission’s regulations was finally an- 
nounced on January 23, 1948.%°° The Board consisted of six persons. 
Two were state supreme court judges; and one was an employee of the 
Civil Service Commission; and three were practicing attorneys who 
had held high posts in the American Bar Association.*! 


28 33 A. B. A. J. 863 (1947). 

29 EC-I7 at I. 

80 See 34 A. B. A. J. 179 (1948). The group so appointed have always referred 
to themselves as “consultants” although the Civil Service Commission has referred 
to them as the Board of Examiners for Hearing Examiner Personnel. They will be 
called the Board of Examiners in this article. 

81 The two judges were Douglas L. Edmonds of California and Laurance M. 
Hyde of Missouri. The Commission employee was Wilson M. Matthews. The three 
attorneys were Carl McFarland, Chairman of the American Bar Association’s Com- 
mittee on Administrative Law, 1941-46, and a member of the Minority Group on the 
Attorney General’s Committee on Administrative Procedure; Joseph W. Henderson, 
former President of the American Bar Association, 1943-44; and Willis Smith, former 
President of the American Bar Association, 1945-46. The American Bar Association 
Journal noted that Judge Edmonds comes from “a state which separates examiners 
completely from the agencies,” 34 A. B. A. J. 179 (1948). But neither of the judges 
had applied federal administrative law. Mr. Smith is the senior partner in the law 
firm of Smith, Leach & Anderson in Raleigh, North Carolina, whose clients include 
Armour and Company, and International Paper Company, which have been exten- 
sively involved in litigation before administrative agencies. Mr. Henderson 1s 4 
member of the firm of Rawle & Henderson in Philadelphia, Pennsylvania. His firm 
has represented the following concerns in cases before the NLRB; Republic Steel 
Corporation, Southern Steamship Corporation, and Berkshire Knitting Mills. While 
acting as a member of the Board of Examiners, Mr. Henderson was counsel for 
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As the Board of Examiners was beginning to process the applica- 
tions from incumbents with civil service status, in May, 1948, its func- 
tion of making qualifications determinations was extended to include 
non-status incumbents and non-incumbent applicants.** This additional 
function included the rating of qualified eligibles for a ranked register, 
because these applicants were subjected to a competitive examination. 
The original six members of the Board of Examiners took on the task 
of qualifying and rating the non-status incumbents; but for non-incum- 
bent applicants, the Civil Service Commission, ‘‘on the recommendations 
of the original group of consultants,’’ ** appointed nine associates, each 
to act in the several regions of the country as a single personnel ex- 
aminer for the non-incumbent applicants in his region.*4 Each member 
of this group of associates functioned as a preliminary grader of appli- 
cants in his area, on the basis of the applicant’s statement of his qualifi- 
cations and of an oral interview. Thereupon, these associates informed 
the Board of Examiners as to ‘‘their judgment and findings in each case 
either by mail or orally at the November-December 1948 meeting. All 





American Manufacturing Company in a proceeding in a regional office of the NLRB. 
Mr. McFarland, the chairman of the Board of Examiners, is connected with the law 
frm of McFarland & Sellers in Washington, D. C. He recently has been chief 
counsel for the National Association of Manufacturers in the case to challenge the 
constitutionality of the +o of Lobbying Act: NAM v. Clark pending before 
the District Court of the District of Columbia. (Case #381-48). The firm repre- 
sents a number of Stock Yards Companies before the Department of Agriculture. 
Mr. Ashley Sellers, Mr. McFarland’s partner, was for many years in the Solicitor’s 
Office of the Department of Agriculture and was later Assistant War Food Adminis- 
trator. Its clients are mostly from business firms, although Mr. McFarland has 
acted for some Railway Brotherhoods in injunction proceedings. 
_ 8 First Report of the Consultants to the U. S. Civil Service Commission, Hear- 
ng Examiner Personnel under the Administrative Procedure Act 6, (Jan. 31, 1949). 
(Hereafter cited as First Report of the Consultants.) This report is reprinted in 
95 Cong. Rec. A1567-A1571 (March 16, 1949). 

33 First Report of the Consultants 7. 

34 These associates are listed in the First Report of the Consultants as follows: 


“Albert Ewing of Nashville, Tennessee, delegate of his state to the governing 
body of the American Bar Association, for part of the South; Chester T. Lane of 
New York City, former general counsel of the Securities and Exchange Commis- 
sion, for New York and New Jersey; Clarence A. Miller, of Washington, D. C., 
vice-president and general counsel of the American Short Line Raillroad Associa- 
tion, for the District of Columbia, Maryland, Virginia, and West Virginia; 
Morris Miltchell, practicing attorney of Minneapolis, for Wisconsin, Minnesota, 
North Dakota, and South Dakota; Charles B. Stephens of Springfield, Illinois, 
executive secretary of the Illinois State Bar Association, for Illinois and Indiana; 
Robert G. Storey of Dallas, Texas, Dean of the Law School of Southern Metho- 
dist University and president of the Texas State Bar Association, for Louisiana, 
Oklahoma, and Texas; and Glen R. Winters of Ann Arbor, Michigan, secretary- 
treasurer of the American Judicature Society of Michigan. In addition, Chief 
Justice Carl V. Weygandt of the Supreme Court of Ohio and Associate Justice 
John V. Spaulding of the Supreme Judicial Court of Massachusetts agreed 
to cooperate in the same work on an entirely informal basis with respect to ap- 
Plicants from their respective states. The original group of six consultants have 
aided in the regional work at their places of residence.” 
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such cases were either discussed with, or carefully reconsidered on the 
paper record by regular consultant members of the group.’’ *® 

For incumbents, the Board of Examiners recommended, and the 
Civil Service Comission approved, that open competitive standards 
would be used in examining all hearing examiners whether or not they 
had civil service status.°* Thus, all incumbents were to be treated essen- 
tially alike in the qualifying process; and in the spring of 1948, regular 
Civil Service Commission personnel investigators were used to build up 
a record of opinions about the incumbents. These qualifications investi- 
gators were lawyers. How widely they consulted the references (listed 
by the incumbents) and other persons who at that time or in the past had 
supervised the incumbents is not known.**? Statements concerning the 
qualifications of the incumbent examiners were not obtained under oath 
and were made in confidence.*® These qualifications investigations were 
sent to the Board of Examiners, which then organized itself into panels 
of usually three members to give oral interviews and make ratings.® 

The qualifying and rating decisions of the Board were completed 
in meetings during November and December, 1948, and sent to the Civil 


85 First Report of the Consultants 16. 

86 65 Civil Service Commission Ann. Rep. 32 (1948). 

87 The NLRB trial examiners allege that Judge J. Warren Madden of the Court 
of Claims, a former NLRB chairman, and Mr. Frank Bloom, a former Chief Trial 
Examiner of the NLRB, who were given as references by many of the incumbents, 
were not consulted by the Civil Service Commission investigators. The writer has 
also been told that the investigators reached all witnesses who would be productive, 
and, undoubtedly, at least the incumbents’ present superiors were consulted. In the 
NLRB the incumbents’ superiors would be NLRB members and the Chief Trial Ex- 
aminer and not the General Counsel and his prosecuting staff who are now sepa- 
rated from the judicial side of the NLRB. See Labor-Management Relations Act of 
1947, 61 Stat. 139 (1947), 29 U. S. C. § 153(d) (Supp. 1948). However, the present 
General Counsel, who was formerly a trial examiner, and others on his staff also were 
most likely consulted. 

88 The Civil Service Commission refuses as a consistent policy to release these 
statements or the names of the informants. “Because of its [Civil Service Commis- 
sion’s] lack of the subpoena power, the Commission must, in developing informa- 
tion, rely to a great extent on statements made as confidential disclosures. In such 
cases the Commission does not disclose either the evidence or the identity of the 
source of information. Anonymous statements are not considered as evidence and are 
given no weight in the decision.” Federal Personnel Manual, c. A5, p. 4. 

Mr. Matthews, who participated in all but one of the oral interviews, and 
Mr. McFarland were most frequently members of these panels. This information 
was supplied by a staff member of the Civil Service Commission. Board members 
stated that they disqualified themselves in cases in which they felt they might be 
prejudiced or partial. First Report of the Consultants 14. : 

According to affidavits later filed with the Commission, the interviews were in 
the nature of cross-examination, and the integrity of the “old NLRB’—ze., pre 
Taft-Hartley Board—seemed as much on trial as the capacities of the individual 
examiners. The disqualified NLRB trial examiners have objected to Mr. Hender- 
son’s participation in the panels interviewing them. Since Mr. Henderson or his 
firm had several complaint cases before the NLRB, it has been asserted that he was 
in the position of a counsel for disappointed litigants and hence was prejudiced 
against NLRB egg Mr. Henderson did not disqualify himself in voting on 
at least some of the NLRB incumbents whom he questioned at the oral interview. 
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Service Commission. Every action of the consultant group was, of 
course, theoretically subject to review and revision by the Commission. 
It was understood all along, however, that such would not be the case 
to the extent that matters of judgment in individual cases was involved.” 
And, in fact, the Commission did not review the Board of Examiners’ 
decisions but merely translated them into its official action.* 


The Results of the Examinations 


On March 11, 1949, the results were announced. Status incumbents 
were first found either ineligible or eligible. If held ineligible, they were 
told why in one or both of two phrases: (1) ‘‘ Overall Characteristics’’ or 
(2) ‘‘Lack of Sufficient Specialized Experience.’’ Those found eligible 
could immediately be given absolute appointments by their agencies. 
Non-status incumbents and applicants ** found eligible were given rat- 
ings ranging from 70 to 100 (or higher because of the addition of 
veterans’ preference points) and then ranked in order on registers for 
five different pay grades.** 

Of the 212 incumbents rated, 54, or 25.5 per cent, were found dis- 
qualified. The following table shows the results: 


Table I 


Total Number Percentage 


Incumbents Disqualified Disqualified 
Status Incumbents 148 42 28.4% 
Non-Status Incumbents 64 12 18.7% 


Total 212 54 25.5% 


40 First Report of the Consultants 23. 

411n the case of those persons who were to be placed on competitive registers 
(ie. non-status incumbents and new applicants) the Commission’s staff converted 
the Board’s letter ratings into numerical scores and added the preference points to 
which veterans were entitled. Each non-status incumbent who was rated eligible 
was to have an opportunity to be appointed, if the lowest numerical rating reached 
in the regular order of certification did not exceed his numerical rating by more 
than five points. This was in accord with the operation of the Civil Service Com- 
Te egulation 3.107(a) (2). Federal Personnel Manual, c. ZI, Part 3 (FPM. 

42 Only the cases of non-incumbent applicants received prior to November, 1948, 
had been rated by the Board of Examiners. 

43 Fifty-two non-status incumbents and 212 non-incumbent applicants were 
placed in rank order on the five registers of eligibles. From the statistics released 
by the Board of Examiners, 61.5 per cent of the eligibles who were non-status in- 
cumbents and 78 per cent of the eligibles who were non-incumbent applicants re- 
ceived scores of better than 80. No statistics have been released which would show 
the relative standing of the incumbents and of the non-incumbents on the regis- 
ters, because the Civil Service Commission has generally pursued its policy of releas- 
ing — the names nor the scores of the eligibles (except to each individual con- 
cerned). 

44Five additional trial examiners (recent appointments) were serving in the 
Federal Government at the time but their cases had not been completed. See 
First Report of the Consultants 18 n. 
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Table II, below, lists the agencies which had the largest percentages 
of absolutely disqualified incumbents. 

In addition to the absolutely disqualified incumbents some incum- 
bents were rated eligible only for lower grades than those they were 
holding—in effect accomplishing a demotion. Others holding war service 
or temporary appointments were rated eligible, but with numerical 
grades such as 71 or 72, which would put them at the bottom of the 
register of eligibles where they could not be reached on certification 
under the procedure of taking from the top of the register. Still others 
were rated eligible but at grades which were below the classification 
range of the agency in which they worked. For example, while the 


Table IT 


Number Percentage 
Total In- Dis- Dis- Non- 

Agency cumbents qualified qualified Status Status 
U. S. Maritime 

Commission 5 3 60% 3 
Department of 

Agriculture 60% 2 
NLRB 41 34% 8 
Civil Aeronautics 

Board 30 10 3314 % 7 
Interstate Com- 

merce Commis- 

sion 48 12 25% 12 
Treasury 17 4 2314% 4 


qualifying range in the NLRB is from P-6 to P-8, three examiners were 
rated eligible, but only at P-4 or P-5. This decision in effect blocked 
their continued employment by that agency. 

In the National Labor Relations Board, used as a case-study, the 
results for the 27 incumbents whose services antedated the Taft-Hartley 
Act are shown in the following table: 


Table III 


Number found wholly unqualified at any grade (8 status, 6 non- 
status) 

Number found qualified but at a grade below the NLRB’s classifi- 
cation range 

Number found qualified for placement on competitive register, but 
given scores so low as probably to preclude their appointment 

Number found qualified for grades within NLRB’s classification 
range, but demoted one or two grades 

Number found qualified at grade then held 
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Thus 26 of the 27 with longest service were adversely affected. Over 
a period of years most of these 26 had received high efficiency ratings 
from the NLRB;; in fact, of the 14 found wholly unqualified, 9 had re- 
ceived a rating of ‘‘ Excellent,’’ the highest rating possible. These melan- 
choly results for the pre-Taft-Hartley Act hearing examiners were a 
striking contrast to the success of those examiners who had received 
temporary appointments after the passage of the Taft-Hartley Act on 
June 23, 1947. Of the twelve in this latter group, eleven were rated eli- 
gible by the Board of Examiners. 

On the same day the results were announced, the Commission gave 
the regulatory agencies until June 25, 1949 to displace all incumbent 
examiners who had been found ineligible or who had not received ratings 
high enough to come within certification from the registers.*® It also in- 
formed the agencies and the disqualified incumbents that they had 10 
days within which to file an administrative appeal. Such an appeal, it 
was stated, should in each case set forth in full why the appellant was 
qualified and what factors were given inadequate consideration in the 
unfavorable decision. 

Appeals 


The first step in an appeal from a civil service examination is in the 
nature of a rehearing before the Board of Examiners.*® If its decision 
is again unfavorable, there is a further appeal to the Commission’s Board 


of Appeals and Review, which conducts a hearing de novo.** And in 
the Commission’s discretion there may be a subsequent appeal to the 
Commission itself.*® 

Every affected agency noted an appeal on behalf of its examiners. 
In one form or another all asserted that a review of their examiners’ 
records convinced them that the examiners were fully qualified to retain 
their jobs. The NLRB’s letter said in part: 


‘‘The action has eviscerated the hearing examiner staff at a 
time when its case load is singularly great. 14 out of 28 members 
of the agency’s old and experienced staff, including both status 
and war service incumbents have been rejected. The Board will be 
unable efficiently to pursue its regular operations without the servi- 


_ General Displacement Notice No. 27, March 11, 1949. The effective date of 
this displacement order was indefinitely extended on May 23, 1949, by Supplement 
No. 1. The plan of certification to be used was a so-called Plan B (Federal Per- 
sonnel Manual, c. R2, p. 26), under which each agency could submit requests for 
incumbent eligibles to be earmarked for certification. The names of these earmarked 
employee eligibles whose ratings came within reach of certification would thus be in- 
cluded in the certificates issued to that agency. 

46 Federal Personnel Manual, c. A5. 
_ 4TIbid. Whether or not the Civil Service Commission’s adjective regulations 
in the Federal Personnel Manual make the Board of Appeals and Review an inde- 
Pendent tribunal in its appellate function is not clear. Cf. Federal Personnel Manual, 
¢. A5-4 and the latest revision of § 01.8 of the organizational regulations of the Com- 
mission. 12 Fed. Reg. 1271 (1947); 5 Code Fed. Reg. § 01.8 (Supp. 1947). 

48 Federal Personnel Manual, c. A5. 
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ces of these trained men, many of whom have been with the Board 
for over a decade.’’ *® 


Meanwhile the NLRB examiners who were ruled ineligible or other- 
wise adversely affected banded together to secure common counsel for 
their individual appeals. These counsel wrote the Commission that it 
was a logical impossibility to meet the appellate requirement of stating 
which factors were given inadequate consideration in each case when 
they did not even know in what respects each examiner had been found 
wanting. Counsel joined the NLRB in asking for Bills of Particulars. 
Where ‘‘Overall Characteristics’? was the offense, what did it really 
mean in each instance? Where ‘‘Lack of Sufficient Specialized Experi- 
ence’’ was crucial, what experience was counted as specialized and what 
was not? In the interests of due process both the NLRB and the ex- 
aminers’ lawyers also insisted on an extension beyond the Commission’s 
10-day limit within which to present whatever evidence might turn 
out to be relevant. The appellants’ past superiors, it was noted, were 
scattered from Germany to California. Finally they asked that incun- 
bents be permitted to stay on the job until their appeals had been de- 
cided. 

As a result of these letters the Civil Service Commission’s staff pre- 
pared, on the basis of the investigator’s record of each disqualified in- 
ecumbent, a statement entitled: ‘‘Basis of Findings.’’®! These state- 
ments were somewhat more specific than the individual notices of ratings. 
They did say what experience had not been credited as ‘‘specialized.” 
And for ‘‘Overall Characteristies’’ they substituted terms such as “‘lack 
of fairness,’’ ‘‘arbitrariness,’’ ‘‘immaturity,’’ ‘‘lack of judicial tempera- 
ment and poise,’’ and ‘‘biased in certain respects.’” The NLRB im- 
mediately wrote the Civil Service Commission that it did not consider 
these statements the adequate Bills of Particulars it had requested. 
The Commission at this time suspended its June 25 deadline and agreed 
that no incumbent should be dismissed until his appeal had been disposed 
of.52 

On April 18, 1949, to find out how reconsideration by the Board of 
Examiners would proceed, a meeting with Mr. McFarland, Chairman 
of the Board, and Civil Service Commission officers, was arranged for 


49 The NLRB appeal is entitled “Notice of Agency Request for Reconsideration 
and Appeal.” dated March 24, 1949. 

50 [t was their feeling that their mutual interest in the principle involved as well 
as their individual concern in the actions of the Board of Examiners merited an ar- 
rangement for pooling counsel’s fee and an agreement that the ee of appeals, 
until all remedies had been exhausted, should be borne equally by all in the agreement 
regardless of whether they were given eligiblity or a higher score or grade at an 
earlier stage in the proceedings. Attorneys Charles A. Horsky and John R 
Thompson (now on the faculty of the Yale Law School) of the law firm of Coving- 
ton, ey Rublee, O’Brien & Shorb reviewed the facts and then agreed to act 
as counsel for a nominal fee. 

51 Thus the statements were in the nature of short briefs prepared by persons 
who had not participated in the Board of Examiners’ decisions. 

52 The Directors of Personnel of the various agencies were so informed by letters 
from the Commission. 
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representative’ ©. all affected agencies and counsel for the appellant 
examiners. Mr. McFarland stated that for the purposes of the recon- 
sideration proceedings it was unnecessary to ask for hundreds of letters 
asserting the competence and freedom from bias of the incumbents who 
had been disqualified. Such letters, he said, would invite undue pub- 
licity and would probably not meet the issues which had in fact been 
determinative. It was then arranged to have a separate prelimimary con- 
ference for each agency. At each Mr. McFarland would tell a represen- 
tative from the agency and counsel for its appellants what was ‘‘really 
wrong’’ with each examiner and what additional information would be 
useful. The NLRB’s conference was arranged for May 11, 1949. 

At that conference the cases of the fourteen totally disqualified 
NLRB examiners were discussed. Mr. McFarland informed counsel 
that the Civil Service Commission had suggested a more lenient standard 
on reconsideration—and that nine of the fourteen disqualified NLRB 
incumbents would just be called in for reinterview and then rated eligi- 
ble. Then he went into what was ‘‘wrong’’ with the other five. This 
was mostly a matter of ‘‘ over-all characteristics,’’ such as bias in favor of 
labor and lack of judicial temperament, and lack of specialized experi- 
ence. The experience problem grew out of the fact that the Board of 
Examiners had ruled out work in various jobs under the pre-Taft- 
Hartley NLRB—such as associate attorney in the Trial Examining Divi- 
sion (a kind of apprentice trial examiner); attorney in the Enforce- 
ment Section, which briefed and argued cases taken to court; attorney 
in the Review Section, which analyzed intermediate reports of trial ex- 
aminers and recommended their adoption or rejection by the NLRB 
itself; and confidential legal assistant to an NLRB member.™ 

Mr. McFarland instructed counsel that their only job was to have 
appellants ready for reinterviews starting on May 16. Although he 
did mention that the current opinions of NLRB members would be help- 
ful to the Board of Examiners, he added that a commission investigator 
would attend to that.5* Counsel further asked for a stenographic report 
= the presence of counsel at the reinterviews. Both requests were 
enied. 

Meanwhile, counsel for the disqualified examiners decided to attack 
the validity of the proceedings conducted by the Board of Examiners. 
Motions to the effect that the Board of Examiners was without authority 


88 The interpretation given to the specialized experience requirement will be 
treated at pages 464-8 infra. 

. Of course the NLRB was already on record in its appeal. Meanwhile a 
Civil Service Commission investigator went to the NLRB, but the members were 
not able to see him, and the investigator did not question them until the results 
of the reconsideration were announced. 

he reasons why the NLRB members were not questioned by the Civil Service 
Commission investigator (at this time one year after the original qualifications in- 
vestigation) is a severely contested point on which the writer has heard extremely 
contradictory explanations. Although it is important because of the fact that al- 
legedly the qualifications evaluation of the appellants differed in the two investiga- 
tors reports of a year apart, the writer has not been able to determine to his satis- 
faction the reason for the delay in obtaining the interviews with the NLRB members. 
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in examining incumbents were filed with the Civil Service Commission. 
A separate supporting memorandum of counsel for the NLRB examiners 
also alleged in detail economic and religious bias on the part of the Board 
of Examiners. In addition, it was requested that the Commission 
make available the data used by the Board of Examiners in making its 
determinations and provide for a full, legal hearing on reconsideration 
with a stenographic transcript and the right to supoena, confront and 
cross-examine witnesses.°® 

The three members of the Civil Service Commission heard oral argu- 
ments on these motions on May 6, 1949. Answering the contentions 
then advanced, the Civil Service Commission in an informal note to 
counsel stated that the procedure was the usual one for new positions 
and that it was not convinced that any irregularities had occurred. 

The note from the Civil Service Commission to the NLRB counsel 
reserved the matter of bias and prejudice but asked for affidavits thereon. 
On May 17, 1949, counsel submitted a memorandum and twenty affidavits 
expanding on the bias and prejudice charge. No answer to this memo- 
randum was received until after the reconsideration proceedings were 
completed by the Board of Examiners. It was not until just prior to 
the subsequent appeal proceedings before the Board of Appeals and 
Review that President Harry Mitchell gave expression to the Commis- 
sion view of this charge. In a letter to the counsel he said that the Board 
of Appeals and Review would be alert to prevent bias and prejudice 


from affecting its decisions. He did not deny that bias, prejudice and 
incompetence existed in the Board of Examiners. 

Seventeen hearing examiners from the NLRB had reconsideration 
interviews.5* The results of the reconsideration, which with one excep- 


55 This was subsequently broadened to include charges of nepotism and favori- 
tism. It was also alleged that several members of the Board were disqualified by 
reason of contemporaneous activities in cases against the United States (or in which 
the United States was interested) in apparent violation of $$ 281 and 283 of new 
Title 18 of the United States Code. It asserted that these proceedings against the 
incumbent examiners were in effect removal proceedings and not carried on according 
to the requirements of the Administrative Procedure Act. It asserted that there was 
no legal authority for the appointment of a Board of Examiners consisting of 
persons outside of official federal service and that the Board of Examiners had 

tformed functions not legally delegated to it by the Civil Service Commission and 
had deviated from its basic instructions in the terms of the Announcement for 
Examination for the position of Hearing Examiner. Finally it was charged that 
the _— completely departed from traditionally fair standards for rating per- 
sonnel. 

56 The following counsel joined in these motions, filed April 27, 1949, to the Civil 
Service Commission: Charles Fahy for an incumbent trial examiner at the De- 
partment of Agriculture; Paul Porter for an incumbent trial examiner at the De- 
partment of Agriculture; William E. Leahy and Ben Ivan Melnicoff for incumbent 
trial examiners at the Department of Agriculture, in the Alcohol Tax Unit and at 
the Federal ‘Power Commission; Charles A. Horsky and John R. Thompson for 
seventeen incumbent trial examiners at the NLRB; and R. Granville Curry for twelve 
incumbent trial examiners at the Interstate Commerce Commission. ; 

57 In addition to the fourteen disqualified incumbents, these included the Chief 
Trial Examiner and one Associate Chief Trial Examiner, who possessed civil service 
status but had been rated merely for the open competitive register, and the other 
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tion were approved without review by the Civil Service Commission, 
were announced about June 10, 1949. Of the seventeen who were re- 
interviewed eight (instead of the five Mr. McFarland had mentioned 
were still ‘‘in trouble’’) were found still completely disqualified. One 
was told that there had been a clerical error and he had really been 
qualified from the first. Three war service or temporary incumbents 
were found qualified at very low ratings or at grades below their present 
rank. One status incumbent was found qualified for a P-5 position, al- 
though the lowest grade held by a hearing examiner in the NLRB 
is a P-6. 

Also, the Board of Examiners reversed itself with regard to the 
Chief Trial Examiner and two Associate Chief Trial Examiners. Previ- 
ously the Board had decided that they were not doing ‘‘real examiner 
work’’ and therefore would not be considered incumbents.5* One was 
rated disqualified and two were rated eligible for registers with inter- 
mediate or low scores. This decision was made in spite of the fact that 
these men had competitive status and had heard half as many cases each 
year (usually the most difficult ones) as the average examiner, along 
with their administrative work of assignment of cases, supervision of the 
docket and record-keeping. Furthermore, the decision of the Exami- 
ners had been in plain contravention of Civil Service Commission Regu- 
lation 34.2 (f) which provided that the determination of whether or not 
a particular position was a hearing examiner position was to be made by 
the Commission’s Classification Division.5® On reconsideration the Chief 
Trial Examiner and two Associate Chief Trial Examiners were treated 
as status incumbents and found eligible, but only for a lower grade than 
they were holding. 

No decision was announced in one ease, probably because there 
was then pending in the Supreme Court a case in which a court of ap- 
peals had vacated an NLRB order on the ground that the examiner 
had shown bias against the company concerned.” On June 20, 1949, the 
Supreme Court unanimously reversed the court of appeals and went out 
of its way to praise the examiner’s care and impartiality.** A month 


Associate Chief Trial Examiner, who had been disqualified. The Chief Trial Ex- 
aminer and the one Associate Chief Trial Examiner were told at their interviews 
that they would be treated as the other status incumbents, and the one Associate 
Chief who had been disqualified was told he would qualify and be treated as a 
status incumbent. Others had interviews which were similar to their first interview. 

58 First Report of the Consultants 13. 

_ 59 Federal Personnel Manual, c. Zl, Part 34.1(F). These Regulations were 
issued as of September 23, 1947. 12 Fed. Reg. 6321-4. 

60 Pittsburgh Steamship Co. v. NLRB, 167 F. 2d 126 (6th Cir. 1948). Since the 
examiner’s first interview suggested that this decision was the main thing the Board 
of Examiners held against him, the examiner requested that the Board make no 
determination of his qualifications until the Supreme Court had disposed of the case. 
Ps contrast to its later action when the examiner had counsel, the Board ignored 

e request. 


61 NLRB v. The Pittsburgh Steamship Co., 337 U. S. 656 (1949). 
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later this examiner, a war service incumbent, was rated eligible but at a 
numerical score probably too low to permit his permanent appointment.” 

The overall results of the recommendation appear in Table IV 
below.** The table reveals that of the fifty-four incumbents absolutely 
disqualified on the original decision thirty-one were made eligible on re- 
consideration. This left twenty-three still disqualified of which eight 
were in the NLRB.* In addition a number of non-status incumbents 
rated eligible on reconsideration received scores which were so low that 
their names would never be reached on the registers. 


Table IV 


Board of Examiners’ (Consultants’) Results as to 
Incumbent Hearing Examiners 


Original Reconsidered 
Decision Decision 
Status 
Number qualified 106 131 
Number found unqualified 42.—- 14-—- 
Number not decided by Board 
prior to its resignation 


Totals 
Non-Status 
Number qualified 
Number found unqualified 
Number not decided by Board 
prior to its resignation 


Totals 
All Incumbents 
Number qualified 
Number found unqualified 
Number not decided by Board 
prior to its resignation 


Totals 217 218 
Soon after the results of the reconsideration had been announced, 
counsel for the eight NLRB hearing examiners who were still disqualified 


62 The examiner’s counsel immediately sent a blistering protest direct to the 
three Civil Service Commissioners. They asked that his score be raised to 95 or 
that he be given a prompt and open hearing before the Board of Appeals and Review 
together with information of what objective factors, if any, were considered in the 
rating process and how the application of those factors resulted in such a low score. 
Shortly thereafter the Commission raised his score to 95. : ee 

68 U occasion the Board has said that it made no recommendations of ineligi- 
bility—that it merely passed on to the Commission without recommendation those 
whom it did not find qualified. 

64 These figures are somewhat deceptive, because a few of the appellants were 
cleared on reconsideration by the fact that some time had elapsed since the Board of 
Examiners had tallied the incumbents’ years of specialized experience and the in- 
cumbents had been building up time on the job. 
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were informed that the de novo appellate proceeding would be held on 
successive days starting on June 20, 1949, which was only seven working 
days later. In this limited time counsel were expected to prepare seven 
full appeals ** notwithstanding the fact that they had been told not to 
collect evidence until after the reconsideration had been completed. 
Counsel, of course, immediately protested. They contrasted this short 
time with the year which it took the Commission merely to provide for 
conditional reappointment of incumbents, with the fourteen months 
which it took the Board of Examiners to do their original job (January, 
1948 to March, 1949), and with the three years which had elapsed since 
the Administrative Procedure Act had been passed and the Commission 
had received whatever responsibilities it had in the selection process. 
Although counsel insisted that it was impossible to prepare an adequate 
appeal in the period allowed, the Commission adamantly refused any 
extension. 

So that they might prepare cases and establish the procedure, 
counsel asked that appellants be furnished, before their hearings, with 
further particulars as to the reasons for their disqualification and the 
precise evidence which the Commission considered adverse to them; 
that a stenographic transcript be made at the hearings; that the Com- 
mission make available to appellants the subpoena power and inform 
them that it would pay witness fees as established in United States 
courts ; ** and that the ‘‘ Basis of Findings’’ of the Board of Examiners 
be ignored in the proceeding before the Board of Appeals and Review 
because it was tainted with the bias and prejudice of the Board of Ex- 
aminers. The Civil Service Commission denied all these requests.®* 

In the matter of a transcript, the Federal Personnel Manual states 
that a transcript is ‘‘usually’’ made of any hearing before the Board of 
Appeals and Review.®® In denying transcripts President Harry Mitchell 
stated that the Commission did not have adequate stenographic facilities 
available at that moment. When the appellants offered to bring their 


own stenographers the Commission still refused, without giving any 
reasons. ®® 


i, i kd 


oe 


65 One disqualified trial examiner was not represented by Attorneys Horsky and 
Thompson. 

_ Section 11 of the Administrative Procedure Act gives the Commission power 
to issue subpoenas and pay witness fees “for the purpose of this Section.” 5 U. S. C. 
§ 1010 (1946), 

87 Counsel were informed by Chairman Edwards that the “Basis of Findings” 
(prepared as a Bill of Particulars to explain the reasons for disqualification) would 

the fundamental framework upon which he would conduct his hearings. These 
rather indefinite Bills of Particulars would provide the only information as to the 
allegations which the appellants and their counsel would have to meet. However, 
further particulars would be read from the record, that is, the Civil Service Com- 
Mission investigator’s report, at the time of the hearing and not before. 

68 Federal Personnel Manual, c. A5-5. 

69 Permission was given to counsel to dictate a “record” after the hearing, this 
record to be agreed upon by counsel and the Board of Appeals and Review. 
the first ~~ of the hearings the Board subsequently agreed to tell counsel, after the 
hearings, which decisions might be affirmed and to allow counsel to submit their ver- 
sion of the “record” and a brief on each. Counsel therefore spent each evening 
dictating that day’s record. They were never told, however, that any single dis- 
qualification was likely to be affirmed. 
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Denied the subpoena power, counsel for appellants sent form letters 
to the appellants’ past and present superiors and associates, and to 
NLRB, company, and union lawyers who had appeared before them. 
Most of the responses had not arrived by the date of the hearings, but 
an arrangement was made to send to the Board of Appeals and Review 
photostatie copies of letters as they were received. These letters were 
almost uniformly favorable. 

The hearings before the Board of Appeals and Review occurred 
from June 20 to June 27, 1949.7° All of the cases involved the exami- 
ners’ ‘‘overall characteristics.’’ Four of them also raised questions of 
whether experience in non-examiner positions in the NLRB should be 
counted as ‘‘specialized experience.’’ 

Counsel opened the week by presenting written and oral evidence 
by members and high officials of the NLRB to orient the Board of Ap- 
peals and Review on the organization of the Board, the functions of 
each component part, and the way in which each case™ progressed 
through the NLRB. 

Next each appellant was put on the stand. As soon as he was sworn 
the appellate board read aloud excerpts from the 1948 investigator’s 
report which the Board of Examiners had used. Also read were excerpts 
from a new report—that which an investigator had apparently made 
in the week or two before the current hearings. ‘‘Someone said this 
about you’’ was approximately the phrase used to acquaint the appellant 
and counsel with some of the information, laudatory and derogatory, 
which was in the particular file. Here for the first time some of the 
accusations were made known. Counsel were then put to the task of 
questioning the examiner without any chance to consult with him or 
to investigate the just-revealed derogatory ‘‘evidence.’’ In each case 
counsel also introduced written evidence showing that the appellants 
had received high efficiency ratings during their service with the NLRB; 
that neither the NLRB nor the courts had ever sustained a charge of bias 
against any of them; that each had a very high record of cases in which 
the parties had accepted his recommendations without challenge and of 
cases in which the NLRB and the courts had upheld his findings and con- 
clusions against the challenge of a respondent. 

After all the appellants had testified, counsel called to the stand a 
number of persons whose official duties had brought them into contact 
with some or all of the appellants and their work. Included among 
those who appeared were a former chairman of the NLRB, two ex- 
General Counsels, a former Assistant General Counsel in charge of 
the Review Section, the NLRB’s Solicitor and Assistant Solicitor, a 





70 The Board sat as a panel of three consisting of Chairman John F. Edwards, 
Alfred Klein, chief law officer of the Civil Service Commission, designated to sit on 
the Board for these cases, and other members of the Board who made up in turn the 
third member of the panel. The rotating members who sat in the NLRB appeals 
were Frank J. Barley, Harold H. Leich, and David F. Williams. ; : 

71 In general the NLRB processes two types of cases: (1) “R” cases, involving 
which of two contending unions should be certified to represent a particular bargain- 
ing unit; and (2) “C” cases, involving complaints of unfair labor practices. 
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high official in the Enforcement Section, the present Chief Trial Ex- 
aminer and his two Associate Chiefs, and the Chief Legal Assistants to 
four of the NURB members. Each was queried first about the specialized 
experience problem and then about the qualifications of the individual 
appellants. All testified to the high value to a hearing examiner of 
previous experience as an attorney in the Trial Examiner, Review, or 
Enforcement Sections of the NLRB and as legal assistant to an NLRB 
member. They were unanimous in the opinion that such experience 
should count as ‘‘specialized.’’ They also testified with unanimity that 
the appellants whom they knew were both competent and impartial ex- 
aminers. 

As the week wore on several things became apparent. One was that 
the reports of the first, or 1948, investigation contained serious misstate- 
ments and omissions. In several instances cases were attributed to ex- 
aminers who never had any connection with them. One appellant was 
described as the examiner most frequently reversed by the NLRB; in 
fact, the hearing showed, his percentage of affirmances was the highest 
of any examiner in the Labor Board’s employ. [Illustrative of another 
examiner’s deficiencies, according to one report, was a recent case in 
which a court of appeals had vacated an NLRB order based on his recom- 
mendations ; the report failed to add that the NLRB was petitioning for 
certiorari and there was no follow-up to show that the Supreme Court 
subsequently reversed the court of appeals. Still another examiner was 
charged with pro-labor bias on the basis of two rulings which, the report 
said, were so clearly wrong that the NLRB summarily upset them; it 
developed that each ruling had really been upheld by both the NLRB 
and a court of appeals. 

A second fact which emerged was the marked discrepancy between 
the reports of the first and the second investigations. Not only was the 
second report generally favorable to the examiners, but, according to the 
Board of Appeals and Review, some informants who in 1948 said that a 
particular examiner was biased in favor of labor did not repeat the 
charge in 1949. The Board expressed its disturbance at these facts and 
asked counsel to attempt a written explanation. 

The requested memorandum opened by saying that it was impossible 
to do more than speculate about the discrepancies in the absence of any 
knowledge of who the informants were who had made particular state- 
ments. Several possible explanations were then suggested. 

First, it was stated, the examiners had made very few rulings under 
the Taft-Hartley Act at the time of the first investigation. Their records 
had been made in the enforcement of the Wagner Act, which had been 
directed against industry. They had not yet had an opportunity to 
demonstrate their objectivity by applying the Taft-Hartley Act. By the 
time of the later investigation, however, they had been able to show that 
whether or not they agreed with the new Act they would apply it fairly. 
This, counsel suggested, was the reason some informants did not in 1949 
repeat their charges of prolabor bias. 

Secondly, the memorandum continued, labor relations had long 
been a bitterly controversial field and one in which loose charges of bias 
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and prejudice have often been made.** Moreover, there had been a 
sharp and acrimonious cleavage within the NLRB with regard to making 
changes of policy under the Wagner Act before Congress amended it.” 
The enmity that had thus been aroused, counsel alleged, was the prob- 
able cause of many of the derogatory statements in the first investigator’s 
report. And they argued that the investigator never should have 
solicited views from persons known to be hostile to policies which it was 
the examiners’ duty to enforce. 

To date decisions have been issued in seven of the eight cases. All 
seven examiners were found qualified. Five of them had competitive 
status and hence are eligible for absolute appointment. The other two 


72 Counsel illustrated this fact by an explanation along these lines; In this field 
a “pro-labor” accusation is often better evidence of where the accuser stands than 
where the accused government official stands. The Wagner Act itself was “pro-labor,” 
and the appellants had admittedly tried to carry out the Act’s policy in their de 
cisions in the justifiable belief that any change in interpretative policy should come 
first from the Board itself and that any basic change in policy should be made by 
Congress by amending the statute. However, a difference of opinion on Wagner 
Act policy does not lead to the conclusion of bias and lack of objectivity. Yet that 
is what is often done in this field. One can believe that adulterated food should not 
be permitted on the market and attempt to carry out the Food, Drug, and Cos- 
metic Act of 1938 without being “anti-business.” The analogy is strained only be- 
cause feelings seldom run as deep in a pure food hearing as in a labor hearing. 

78 The memorandum explained the way this cleavage developed. It was ac- 
centuated when Gerard D. Reilly became a member of the NLRB in 1941 and voted 
to change many of the Board’s policies and to reinterpret the statute and thus be- 
came a dissenting member. Among those who agreed with his views on the NLRB 
staff was Mr. Robert Denham, then a trial examiner. This group constantly sought 
to change the direction of the NLRB. Some of those among it who were trial ex- 
aminers attempted to do so by writing reports contrary to established Board policies. 
At one time Chairman Millis had to intervene and issue an instruction to trial 
examiners directing them to follow the policies set by the Board. This instruction, 
dated March 28, 1946, stated in part as follows: “The Board expects trial examiners 
not to deviate from Board policies as set in Board decisions, briefs, and public state- 
ments, in their Intermediate Reports. . .. The Board welcomes suggestions from trial 
examiners as to possible changes in Board policy, but such suggestions shall be made 
after the Intermediate Report has issued. The Board does not desire to discuss 
possible findings or recommendations with individual trial examiners before such 
issuance. . . . Trial examiners are, as heretofore, the sole judges of what findings 
of fact should be made in their Intermediate Reports.” The NLRB majority felt 
that, if the trial examiners did not follow the Board policy, the work of the NLRB 
would be so greatly increased as to render implementation of the law extremely 
incomplete. Parties would litigate every case, even though all the NLRB precedents 
were against them, in the hope that they might get a trial examiner who would hold 
to the contrary. The Board itself would have to devote much time to writing 
opinions, reversing the trial examiners’ reports and explaining that the latter were 
clearly contrary to the Board’s precedents. 

After Mr. Reilly left the Board, he became one of the principal architects of 
the Taft-Hartley Act which contained many of the policies he had unsuccessfully 
urged upon the Board. The Taft-Hartley Act provided for an independent General 
Counsel with broad policy-making powers. Mr. Denham was appointed to that 
yee A number of members of the old Reilly-Denham group were appointed to 

ey positions under Mr. Denham. These are very likely the sources of some of the 
derogatory statements reported by the first investigator. 
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were given numerical ratings just over 80. The eighth examiner had one 
of the strongest cases, and it seems almost certain that he too will be 
found qualified. If that happens it will mean that the Board of Ex- 
aminers will have reversed itself or have been reversed in the case of 
all fourteen of the NLRB’s incumbent examiners whom it originally 
wanted discharged. 


General Dissatisfaction with the Results 


Dissatisfaction with the actions of the Board of Examiners and the 
Civil Service Commission was registered in other quarters than the 
NLRB. Twelve incumbent hearing examiners of long service with the 
Interstate Commerce Commission were found disqualified and ordered 
displaced. As a result the organized bar of the Interstate Commerce 
Commission, known as the ICC Practitioners Association, conducted a 
referendum of its membership.** Of the total membership, 70 per cent 
voted on the question of whether to petition Congress for an investiga- 
tion of the examination of the incumbent hearing examiners. Of these 
98.1 per cent favored an investigation.*> Accordingly a letter of pro- 
test was sent to numerous congressmen,” and in particular a memorial 
was given to Senator Olin D. Johnston of South Carolina, Chairman of 
the Senate Post Office and Civil Service Committee.7 Two quotations 
from the article in the ICC Practitioners Journal will suffice to reveal 
the strong stand which was taken: 


**Tt seems almost inconceivable that the Administrative Pro- 
cedure Act which was intended, among other things, to insure se- 
curity of tenure of hearing examiners, and to prevent their removal 
only after a fair hearing should be so flagrantly violated in letter 
and spirit as appears to be true here.’’ 

‘*Not only does the action complained of do violence to one’s 
sense of justice and fair play, but the Civil Service Commission’s 
action is subversive of constitutional guarantees and democratic 
principles and ideals. The police state type of investigation has no 
place in American institutions. The professional standing (in the 
sunset of a life devoted to public service), social and professional 
reputation, and the very livelihood of each of these twelve men are 
destroyed . . . without the opportunity to know their accusers or 
the accusations, much less to confront and cross-examine them.’’ 


The ICC Practitioners at the same time aided the disqualified ICC 
hearing examiners in obtaining letters affirming their competence in 


_ ™For an account of the actions of the ICC Practitioners Association see Practi- 
tioners Association Takes Strong Stand Against Civil Service Commission's Attempt 
, (oenree 12 Incumbent I. C. C. Hearing Examiners, 16 ICC Practitioners J. 706- 

75 Id. at 707. 

76 The replies are reprinted id. at 711-16. 

7 See Senator Wayne Morse’s statement about this petition on the floor of the 
Senate, 95 Cong. Rec. 10835 (August 2, 1949). 

78 16 ICC Practitioners J. 706 (1949). 

79 Jd. at 710. 
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their work for use in their appeals.8° On reconsideration ten were quali- 
fied for absolute appointment and only two remained disqualified, and 
since then the other two appealed and won their appeals.®4 

At the same time, the labor press began to carry articles about the 
disqualification of the NLRB trial examiners. These generally charged 
that the objective of the Board of Examiners was to replace incumbent 
hearing examiners with eligibles who had been highly rated because they 
were ‘‘safe’’ for business. Several of the newspaper columnists reported 
on the ‘‘house cleaning’’ performed by the Board of Examiners. Mrs. 
Eleanor Roosevelt in her column on May 28, 1949, was critical of the use 
of the non-governmental board: 


‘‘But to an outsider, such as I am, it is poor administration to 
take out of the hands of the people responsible, certain work which 
is important and which it would seem should be done by them. I 
can’t understand why this work should be put into the hands of an 
extracurricular group, called in from outside the Government, 
which cannot possibly have the experience or the knowledge that 
long training in government would give them.’’ ®” 


By this time members of Congress, assistants to the President, and 
the Assistant Solicitor General were asking for the facts. The private 
answer of individual Commissioners was that the inequitable results 


would be remedied quietly and piecemeal. It was also said or intimated 
that the Board of Examiners would be eased out of the picture: the 
Board had handled reconsideration of incumbents found completely 
disqualified, but the Commission’s own staff would get to work right 
away reviewing the ratings of all who were eligible but competing with 
each other on registers. 

The results were three-fold. First, the Commission made minor 
changes in the registers. Secondly, it put the registers into effect and 
told the agencies that new appointments must be confined to names certi- 
fied from the registers. And, thirdly, the Board of Examiners resigned. 

In Congress, dissatisfaction with the delegation of personnel-ex- 
amining functions to individuals outside the Federal Service became 
vocal when, on August 2, 1949, Senator Wayne Morse introduced on 
the floor of the Senate an amendment to the Civil Service Commission’s 
appropriation section of H. R. 4177, the Independent Offices Appropria- 
tion Bill for 1950. His amendment provided that the Civil Service Com- 
mission was not to use any of its appropriations for the compensation or 
expenses of a member of a board of examiners who had not filed an 
affidavit that he was not, or had not been within the fiscal years 1948 or 
1949, interested in any proceeding before any federal agency or any 
other proceeding to which the United States was a party.®* In explain- 


80 Jd. at 707. 

81 Jd. at 889; 17 id. at 30. 

82 My Day, May 28, 1949. ’ 

83 The amendment can be found in the House of Representatives print of the 
bill with the amendments of the Senate numbered, p. 14, lines 12 through 18. 
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ing the purpose of his amendment, Senator Morse briefly spoke of the 
authority given to the Civil Service Commission to determine eligibility 
for hearing examiners and the latter’s delegation of this function to a 
group of outside consultants. He termed this delegation ‘‘a rather un- 
fortunate incident’’ of questionable legality.** The amendment was 
adopted by the Senate on August 2, 1949, but in the House of Represen- 
tatives it was amended on motion of Representative Thomas of Texas to 
prevent a person with immediate interests in a particular agency from 
rating personnel in that agency.“ He may, however, rate personnel of 
other agencies in whose proceedings he has not appeared. Thus it was 
weaker than Senator Morse’s original amendment which would have pre- 
vented the serving on boards of examiners of a person who had appeared 
before any agency in any proceeding. This House substitute amendment 
was quickly passed by the Senate,®* and was enacted into law as part 
of Public Law 266 by the signature of the President on August 24, 1949. 

Meanwhile other members of Congress had become interested in the 
results of the Board of Examiners’ activities and the charges which had 
been made about them from various sources. Senator Johnston, Chair- 
man of the Senate Committee on Post Office and Civil Service, became 
interested initially because of the representations made to him by the 
ICC Practitioners Association.*? Later, counsel for some of the NLRB 
applicants and incumbents as well as interested attorneys who had no 
clients in either category laid before him evidence of alleged nepotism 
and favoritism. Included were names of persons who had obtained 
very high scores and also were connected in various ways with members 
of the Board of Examiners. These specific accusations were also pre- 
sented to the Civil Service Commission in support of the original motion 
alleging bias and prejudice on the part of certain members of the Board 
of Examiners. On July 28, 1949, Senator Johnston introduced in the 
Senate the following resolution, which was referred to the Committee 
on Post Office and Civil Service: 


8495 Cong. Rec. 10835 (August 2, 1949). 

8595 Cong. Rec. 11738 (August 15, 1949). The amendment reads as follows: 
“No part of the appropriations herein made to the Civil Service Commission shall 
be available . . . for the compensation of expenses of any member of a board of 
examiners (1) who has not made affidavit that he has not appeared in any agency 
proceeding within the preceding 2 years, and will not thereafter while a board mem- 
ber appear in any agency proceeding, as a party, or in behalf of a party to the 
proceeding, before an agency in which an applicant is employed who has been rated 
or will be rated by such member; or (2) who, after making such affidavit, has rated 
an applicant who at the time of the rating is employed by an agency before which 
the board member has appeared as a party, or in behalf of a party, within the pre- 
ceding 2 years; Provided, That the definition of ‘agency,’ ‘agency proceeding,’ and 
party’ in Section 2 of the Administrative Procedure Act shall apply to these terms 
as used herein.” 

8695 Cong. Rec. 11679 (August 15, 1949). 

87 At this time, Miss Frances Perkins, one of the Civil Service Commissioners, 
Went to see Senator Johnston about this matter and explained that regular Civil 
Service personnel examiners would review the work of the Board of Examiners. 
Such a separate review subsequently took place. 
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‘Resolved, That the Committee on Post Office, and Civil Serv- 
ice, or any duly authorized subcommittee thereof, is authorized 
and directed to make a full and complete study and investigation 
with respect of activities of the Civil Service Commission in de. 
termining qualification for appointment of examiners under section 
11 of the Administrative Procedure Act, including the activities 
of any advisory committee appointed by the Commission pursuant 
to such section. The committee shall report to the Senate at the 
earliest practicable date the results of its study and investigation 
together with such recommendations as it may deem desirable.’’ * 


Subsequently, Senator Johnston drew from the Senate Post Office 
and Civil Service Committee a subcommittee to investigate the whole 
selection process for hearing examiners. No hearings were held prior 
to the adjournment of the First Session of the Eighty-first Congress. 
However, the status quo was maintained by a request from the 
Senate Post Office and Civil Service Committee that the Civil Service 
Commission cease certifying names from the five registers for absolute 
appointment until an investigation of the hearing examiner situation had 
been made. 

On December 13, 1949, the Commission confessed error. It formally 
announced that the five registers ‘‘will no longer be used for absolute 
appointment.’’ The Commission, the announcement continued, ‘‘has 
decided to review the qualifications of all applicants who filed in the 
open competitive examination and to conduct investigations in the cases 
of those who meet the experience requirements of the examination an- 
nouncement.’’ After this is done, the Commission said, ‘‘the entire 
examination will be re-rated by our examiners.’’ *® 


An Evaluation of the Examination 


The program for determining qualified hearing examiners was 
launched over two years ago. Thus far the results have been unworthy 
of the effort. The almost total retrenchment from the original action 
of the Board of Examiners, culminating in the Civil Service Commission 
announcement setting aside the registers, emphasizes the fact that the 
Civil Service Commission approached and initially handled the problem 
in an indefensible way. Lest this experience be too quickly forgotten 
and no lessons learned from it, an underscoring of the obvious seems in 
order. 

There are two aspects to such an examination. First, even assuming 
that the Act was properly interpreted both as regards coverage and 
overall rating procedure, there were not adequate safeguards to guaran- 
tee each applicant a fair determination of his case. The second aspect 
is broader. The objective of the Administrative Procedure Act was to 
draft a formula for securing competent men who would be independent 
and free from subservience to the agencies for which they performed 


88 Sen. Res. 143, 8lst Cong., Ist Sess. (1949). 
89 Civil Service Commission Departmental Circular No. 592, Supp. 3 (DC 592, 
$.3) (December 13, 1949). 
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their statutory functions as presiding officers and initial finders of fact. 
But ‘‘competence’’ is irrevocably hinged on a determination of qualifi- 
cations, and ‘‘freedom’’ is assured only if there is a proper selection 
body and provision for careful surveillance. 


Absence of Safeguards in the Procedure Adopted 


The discretion granted by the Civil Service Commission to the Board 
of Examiners to determine ‘‘qualified and competent’’ hearing exami- 
ners was far too broad. Although the Examination Announcement 
specified ten different rating factors to serve as standards, eight of these 
dealt with legal and judicial ability and were so generally worded that 
they left much room for subjective application For example, the 
“ability to make independent decisions in important matters,’’ the 
“ability to be objective and free from influence of any kind which might 
affect impartial judgment,’’ and the ‘‘ability to handle difficult situa- 
tions and to make and effectuate practical solutions to problems”’ scarcely 
provided definite standards or guides to ensure objective judgment. 
The overall experience requirement that ‘‘applicants must show conclu- 
sively’? that they are persons of ‘‘judicial temperament and poise.’’ 
also lends itself easily to a subjective evaluation. 

This grant of discretionary authority was greatly increased by the 
complete lack of any specification of the weight each rating factor 
would carry in the total rating. The Board of Examiners chose to lump 
together all rating factors and to rate each applicant and incumbent by 
a single letter grade.*! Thus vague overall evaluations were substituted 
for separate evaluations on each rating factor and became the determina- 
tions of judgment which the Board of Examiners felt should not be re- 
viewable. Furthermore, any kind of review was made difficult by the 
Board’s policy of not making adverse findings of fact and not explaining 
the reasons for disqualification (except in cases where specialized ex- 
perience was lacking). 

Among the safeguards should have been a clear regulation concern- 
ing disqualification of any member of the Board of Examiners who had a 
prejudicial association with an applicant’s agency. Instead, each indi- 
vidual member was left free to make this decision. The mere grant 
of this discretionary authority in the controversial field of regulatory 
administration would undoubtedly have given rise to accusations that 
the Board of Examiners departed from traditionally fair standards of 
rating personnel. Unfortunately, several activities engaged in by the 
Board of Examiners added weight to these accusations. First, the Board 
members and the associates carried on recruitment activities contempor- 


% Another rating factor dealt with “diversity of experience in legal proceedings.” 
This factor was somewhat in conflict with the concept of “specialized experience” 
and ‘ ‘progressively responsible experience” set forth in the Announcement, for diver- 
sity of experience is often not obtainable unless frequent job shifts have been made. 
Strict application of this factor would also tend to benefit private practitioners and 
to penalize government employees, because the latter generally are limited to the 
functions of a particular agency. 

$1 First Report of the Consultants 13. 
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aneously with their examining functions. In addition, the decisions of 
the Board of Examiners were made in the vaguest of terms by the use of 
the two phrases: ‘‘Lack of Sufficient Specialized Experience’’ and 
‘*Overall characteristics,’’ and no further explanation for the disqualifica- 
tions ever came from the Board.®? Furthermore, the procedure for re- 
considering the disqualified incumbents was not designed to disprove 
accusations that the Board was biased and prejudiced. No use was made 
of the subpoena power conferred by the Administrative Procedure Act 
in order to provide witnesses who could produce testimony openly and 
under oath which could be compared with information gathered in 
confidence. Nor were counsel for the disqualified incumbents allowed 
even to be present at the reconsideration interview. 

As a result of the protestations made by counse! in oral arguments 
before the Civil Service Commission, the Commissi 1 promised to see 
that any bias and prejudice that might have tainted the actions of the 
Board of Examiners would be eliminated in the appeal before the Board 
of Appeals and Review. However, the procedure used by the Board 
of Appeals and Review hampered in a number of ways the adequate 
presentation of appeals and was not effectively designed to correct errors 
committed at earlier stages in the examinations. First, the time allowed 
appellants to prepare for the appeal was limited to one week. Second, 
the indefinite ‘‘ Bases of Findings’’ were made the only allegations which 
appellants could prepare to meet. Third, there was no opportunity to 
obtain a record of testimony under oath in order to test the confidential 


records since the Commission would not supply a stenographie transcript 
of the appellate hearings.®* Fourth, the Commission denied the appel- 
lants the subpoena power and ignored their petition for payment of wit- 
nesses.°* Thus they were compelled to rely only on witnesses who were 


921n Fink v. Finegan, 270 N. Y. 356, 1 N. E. 2d 462 (1936), the New York 
Court of Appeals condemned an even less vague reason for disqualification, namely, 
“lacking in force and executive ability.” 

98 Certainly, if the stenographic facilities were not available, this fact was 
another reason to delay the proceedings which had been scheduled on such short 
notice. Furthermore, as has been pointed out, the Commission was denying these 
incumbent hearing examiners the normal procedure accorded to appellants before 
the Board of Appeals and Review. Yet the various special protections in regard to 
removal of hearing examiners, unlike other civil servants, accorded by the Adminis- 
trative Procedure Act (removal hearings for hearing examiners were made subject 
to all the procedural safeguards for adjudication as required by Section 5) attest to 
the fact that hearing examiners were to be treated as special cases in personnel 
actions. Therefore, if any personnel actions before the Board of Appeals and 
Review were to be granted a stenographic transcript—and the Commission’s Per- 
sonnel Manual states that this is “usually” done—hearing examiners especially should 
be accorded such treatment. The implication is strong that the Commission was 
seeking to make it extremely difficult, if not impossible, for the appellants to get 2 
full and fair review, by either the Commission itself or later by a court, of any 
adverse decisions which the Board of Appeals and Review might make. 

94 The Commission’s authority to use the subpoena power and to pay witness 
fees is contained in § 11 of the Administrative Procedure Act, 60 Stat. 244, 5 U. S.C. 
§ 1010 (1946). Section 6(c) of the same Act provides: “Agency subpoenas authorized 
by law shall be issued to any party upon request and, as may be required by rules 
of procedure, upon a statement or showing of general relevance and reasonable 
scope of the evidence sought.” 60 Stat. 240, 5 U. S. C. § 1005(c) (1946). Counsel 
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immediately available. In effect, the only precautionary action taken 
by the Commission to ensure an independent review untainted by pos- 
sible errors by the Board of Examiners was the gathering by personnel 
investigators of a new file of confidential comments about the incumbents. 
Significantly these new records were much more favorable to the ap- 
pellants than the first ones had been.*® 

When, in July, 1949, the Civil Service Commission began to review 
independently the ratings which had been made by the Board of Ex- 
aminers and which, up to that time, had been left exactly as the Board 
determined them, the Board was naturally annoyed that the Commis- 
sion’s staff was undertaking this job on its own. It is thus understand- 
able that the Board should have decided to resign. However, the Board’s 
desire not to have its decisions subject to revision is not compatible with 
its other contention that as an advisory group of consultants it should 
not have to take the responsibility for any official actions in disqualify- 
ing and determining rank order. As an advisory board, it could be free 
of responsibility for the final decisions, but it could not then object 
to the fact that its advice was not taken in all instances. The Board of 
Examiners wanted to have it both ways, that is, to effectuate the outcome 
of its own actions and to have the Commission take the responsibility 
therefor in its stead. 

Before the resignation, a situation had arisen in which the Board 
and the Commission were directly or indirectly casting the responsi- 
bility for the results of the examination on each other. The resignation 
of the Board of Examiners thus had the effect of placing the responsi- 
bility for the rectification of the results of the examination, if any were 
to be made, on the Commission, which in reality had to assume it anyway 
because the Board of Examiners received its delegated functions from 
the Commission in the first place. 





for the appellants, faced with the difficult task of getting testimony concerning ap- 
pellants from the many persons who had supervised or appeared before the appel- 
lants, had asked the Civil Service Commission whether it would extend the subpoena 
power if in each case they made a “showing of general relevance and reasonable scope 
of the evidence sought.” The effect of the blanket denial was to say that no sub- 
poenas would be issued regardless of what showing counsel made in individual re- 
quests. Up to this time they had been told that collecting hundreds of letters or 
statements by those who knew of the work of the incumbent examiners was un- 
necessary. Now in seven days they were faced with this task. 

%5 Washington columnist John Cramer, who strangely had private access to 
the investigators’ records which the Commission refused to release to “anyone” 
‘including the Senate subcommittee), has quoted from the confidential testimony 
0! some of the NLRB members in the first investigation and pointed out discrepan- 
cies between this and their testimony in the second investigation. He concluded 
from this that the NLRB members were hoping that the Board of Examiners would 
disqualify a number of their hearing examiners, but later, when the results of the 
examination created widespread dissatisfaction, they changed their testimony in re- 
gard to the appellants. However, an equally plausible interpretation is that the first 
interrogation was unfairly conducted and reported. Only the absolutely disqualified 
incumbents had a second investigation. It is logical to assume that similar dis- 
crepancies would occur if new investigations were made on other incumbents who 


— low scores on the list of eligibles, but such an investigation has not been 
made. 
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The Question of Specialized Experience 


Administrative agencies have grown up not only because courts 
could not handle the volume of adjudication and rule-making required 
under modern statutes granting wide discretion to administrative agen- 
cies but also to a greater extent because governmental regulation re- 
quires specialized personnel in the various fields of regulation involved. 
It is generally granted that specialized knowledge is valuable for the 
administrative and prosecuting staff in the regulatory agencies, but it 
is a matter of dispute whether such knowledge, previously acquired, 
is valuable for hearing examiners. 

One school of thought looks upon hearing examiners as primarily 
judges, who, when presented with the evidence in an administrative 
ease by the agency’s counsel and the respondent’s counsel, should know 
how to make a determination of facts based upon the weight of the evi- 
dence in the record, apply the law to the facts found, and frame an ap- 
propriate remedy calculated to effectuate the statute being administered 
or enforced. Hence, in this view, the qualifications for the position are 
judicial temperament and the ability to judge. Although the hearing 
examiner will become familiar with the subject matter and body of law 
in the field of regulation in which he participates, a specialized back- 
ground in the field of regulation is not regarded as important. Some 
go so far as to advocate an examiners’ pool from which an examiner 
may be selected for any case throughout the government. This idea, 
however, was rejected, when the Administrative Procedure Act was 
formulated.® 

The opposing view holds that it is very valuable for hearing exami- 
ners to be thoroughly familiar with a specialized field of regulation and 
its law in order that the administrative process can be expeditiously 
handled and the regulatory policy effectively carried out; that in fact 
an important purpose of the administrative process is to utilize skilled 
fact-finders as well as skilled fact-pleaders. 

Prior public statements of at least two members of the Board of 
Examiners, Messrs. Willis Smith and Joseph W. Henderson, indicated 
that they were extremely hostile to the concept of administrative adjudi- 
cation based upon a fund of specialized knowledge. The following pas- 
sage of a speech by Mr. Henderson before the Nebraska Bar Association 
is typical : 


‘*You are going to say that there are too many cases, and that 
our judges can’t handle them. If that is their objection, then I 
say let’s get some more judges. . . . All the courts need is a little 
more streamlining and they will be able to get things done just as 
fast and we'll have better justice when we’re through. . . . I would 
still go back to the country doctor and lawyer and pit their knowl- 
edge and ability against all these specialists. We don’t have to have 


96 “The section [Sec. 11] thus takes a different ground than . . . other proposal 
for a completely separate ‘examiners’ pool’ from which agencies might draw for hear- 
ing officers.” Sen. Doc. No. 248, 79th Cong., 2d Sess. 215 (1946). 
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specialists decide our cases. . . . Therefore, let us not be hoodwinked 
by these people who want to change our form of government and get 
us away from our established form of justice into these administra- 
tive tribunals.’’ %* 


It would have been a fair guess that such vigorous views would color 
a board’s estimate of what are and are not important qualifications. 
This indeed is what happened in the Board of Examiners’ interpretation 
of the standards and experience requirements set forth in the Civil 
Service Commission’s Announcement. The Announcement stated that 
any necessary ‘‘general experience’’ must have been obtained 


‘through legal practice or technical work performed in a field ap- 
propriate to the field in which hearings are conducted. . . . This 
technical work must have provided a working knowledge of rates, 
fares, charges and practices of industry concerned; accounting 
systems of the industry concerned ; trade, labor or other practices of 
the industry concerned.’’ % 


Also one of the rating factors to be considered was the applicant’s 
“knowledge and experience in the technical subject-matter field involved 
in the position under consideration.’’ ®® The Board of Examiners, how- 
ever, decided that: 


‘*For the lawyer, general experience is the private practice of 
his profession as general practitioner or in public service as a lawyer. 
For the non-lawyer, general experience must be closely related to 
what is hereinafter described as ‘specialized experience’ since other- 
wise the experience requirement would be meaningless.’’ 1° 


Thus the Board of Examiners ruled out any technical knowledge in the 
general experience requirement for lawyers, despite the fact that the 
Announcement states otherwise. It went on to state that for the ‘‘ general 
experience,’’ the experience of a lawyer will not suffice if it consists only 
of ‘service as a lawyer in positions which may normally be filled by non- 
lawyers’’ or ‘‘administrative work or supervision, ete.’’!°! Thus law- 
yers who might have engaged in ‘‘technical work performed in a field 
appropriate to the field in which hearings are conducted’’ were not al- 
lowed credit for such technical experience in regulatory administration. 

The specialized experience requirements of the Announcement were 
interpreted in an even more unauthorizd fashion. The Anouncement 
stated that the specialized experience had to be obtained in one of several 
categories of listed positions. They included positions as member, officer, 
or employee of a governmental regulatory body, who conducted formal 
hearings; made or recommended decisions on the basis of the record of 


. ,9*34 Proceedings—Nebraska State Bar Association 49, 53-54 (1943) (reprinted 
in 22 Neb. L. Rev. no. 4 (1943.) 

% EC-17 at 1 (see note 26 supra). 

9 Jd. at 2. 


100 First Report of the Consultants 28-9. 
101 Jd. at 29. 
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such hearings; was responsible for the preparation or presentation of 
eases; or had administrative charge and responsibility for the successful 
completion of cases conducted before a court of record or governmental 
regulatory body.!°? The Board of Examiners in its Rating Schedule for 
Hearing Examiners ) listed fifteen types of experience which were not 
counted as ‘‘specialized.’’ Work as an ‘‘interviewer, field investigator, 
or sleuth’’ was not so considered, even though it might well amount to 
‘‘the preparation . . . of cases’’ before a court or governmental regula- 
tory body. ‘‘ Administrative or supervisory work connected with public 
administration or regulation’’ was not so considered, even though it 
might well amount to ‘‘administrative charge and responsibility for 
the successful completion of cases conducted before a court of record or 
governmental regulatory body.’’ ‘‘Work as a case or record reviewer 
of examiners’ proposed reports or initial decisions’’ was not so con- 
sidered, even though it might well amount to ‘‘recommended deci- 
sions on the basis of hearings.”’ 
The Announcement had also stated : 


‘‘In addition, the above experience [of one of the specialized 
categories] must have included, in the aggregate, participation in a 
sufficient number of important cases comparable to those coming 
before Federal regulatory bodies, to demonstrate a familiarity with 
problems which arise in the field of administrative law, and an 
ability to deal with these problems in a satisfactory manner.” ™ 


This requirement was applicable to all types of experience cited as 
‘“specialized’’ in the Announcement. In spite of this, the Board of Ex- 
aminers apparently did not apply this requirement to ‘‘experience as a 
judge, master, referee, hearing officer, or similar official of a court of 
record,’’ for they mentioned these positions in their explanation of 
specialized experience with merely the qualifying phrase ‘‘doing the 
kind of work generally associated with typical judicial proceedings’’ 
but without the essential qualifying phrase of participating ‘‘in a sufi- 
cient number of cases comparable to those coming before Federal regula- 
tory bodies.’’ The implication is that judges and officials of a court of 
record were considered suitable persons to become hearing examiners 
without any experience with respect to cases in administrative law. 

The Announcement had also included in italics at the end of the 
section on ‘‘ Experience Requirements’’ the statement that 


‘* Applicants’ experience must have demonstrated, in connection 
with cases in one or more of the categories described above, a broad 
knowledge of the technical, legal, and economic factors likely to be 
encountered in such eases. . . .”’ 1% 


102 EC-17 at 2. 

103 First Report of the Consultants, Exhibit A, 28-31. 
104 EC-17 at 2. 

105 [bid. 
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Notwithstanding this statement and the others which have been quoted 
above, the First Report of the Board of Examiners contained this state- 
ment: 


‘*Of course the case of an incumbent or applicant will be aided 
to the extent that he can further show either diversity of experience 
or broad knowledge of the technical and other special factors in- 
volved in his field of special competence. It should be emphasized, 
however, that the consultants have sought generally apt, able, and 
temperamentally fitted examiners—not specialists in particular sub- 
jects such as radio, railroads, or rates.’’ 1° 


It must be remembered, too, that the Board of Examiners made their 
alphabetical ratings on the basis of the rating factors considered as a 
whole without determining what ratings would obtain when applicants 
were considered in relation to ‘‘specific positions’’ to be filled. The effect 
of this procedure was thus to make the loose and subjective requirements 
of judicial temperament and poise, as viewed by the individual mem- 
bers of the Board of Examiners, to a very large extent the only rating 
factors involved. 

The Civil Service Commission also helped to de-emphasize the 
specialized experience factor by its decision to have a register for each 
grade of hearing examiner which would apply to all agencies. Thus an 
applicant, qualified because of his specialized experience in cases involv- 
ing the adjudication of claims for old age and survivors’ insurance bene- 
fits, or the settlement of estates of Indians, could be certified to the 
NLRB for the position of hearing examiner in cases involving unfair 
labor practices. The Announcement provided for a procedure which 
might have avoided such a result. It stated: ‘‘As vacancies occur, the 
qualifications of the latter group [applicants who meet the basic require- 
ments] will be evaluated in relation to specific positions to be filled.’’ 17 
However, when the registers were actually made up, the Commission 
gave no indication that the eligibles rated in relation to these general 
standards of competence would be re-rated in relation to specific posi- 
tions. Nor was there any indication that use would be made of selective 
certification, which would allow for the certification of those eligibles 
who have the specialized experience relevant to a particular agency’s 
area of activity.1° 

One of the more amazing consequences of these departures from 
the Announcement was a determination by the Board that several in- 
cumbent hearing examiners were deficient in ‘‘specialized experience.’’ 
A good argument can be made that ‘‘specialized experience’’ require- 
ments are unnecessary for incumbents whose work is satisfactory to their 
agency since the purpose of having these requirements is to locate men 
whose training and background indicate they will probably be good hear- 


106 First Report of the Consultants 9. 
107 EC-17 at 2. 


. 1©8Statements made to the author by a member of the examining staff of the 
Civil Service Commission. 
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ing examiners in a particular field. An incumbent, however, can be 
evaluated on the work he has done in the position. This is particularly 
true in the case of a hearing examiner, whose rulings and decisions as a 
presiding officer are recorded in the transcript of the hearings and whose 
findings and conclusions are written and available in the form of inter- 
mediate reports. It should be enough if an analysis of these documents 
and the opinion of his superiors indicate that he has served satisfactorily. 
As counsel for the NLRB incumbents who were disqualified for the lack 
of sufficient specialized experience pointed out: ‘‘To disqualify a trial 
examiner because he fails to meet certain experience requirements is 
comparable to eliminating a successful college graduate because of sup- 
posed deficiencies in his high school training.’’ 

The deficiencies found by the Board of Examiners arose mostly be- 
cause certain positions which the incumbents formerly filled were not 
counted as specialized experience by the Board of Examiners. In par- 
ticular these positions were (1) attorney in the enforcement division, 
(2) review attorney, (3) legal assistant to a board member, and (4) as- 
sociate attorney in the trial examining division. 

The enforcement attorney has responsibility for informing the 
Board as to the advisability of enforcement action in one of the United 
States Courts of Appeals and for preparing cases for presentation in 
these courts, and, if necessary, in the Supreme Court. In the original 


decision the Board of Examiners did not count such experience as speci- 
alized, but reversed itself on reconsideration. No reversal was made with 
reference to the other three types of positions. Accordingly the NLRB 
protested to the Civil Service Commission. The NLRB memorandum 
concluded with these words: 


‘Consistently with its position here taken, the Labor Board 
always deemed the work of the Review and Associate Attorney and 
the Legal Assistant as invaluable apprentice training for Hearing 
Examiner functions. Indeed, before the passage of the Administra- 
tive Procedure Act the Labor Board, as a general rule, required 
applicants who lacked such experience to serve a period of in-service 
training before being detailed to duty as a Trial Examiner. Time 
has confirmed the wisdom of this policy of thus utilizing the ‘special 
competence’ developed in the Labor Board’s adjudicatory process 
to the very best advantage of the Government. Nor do we believe 
it necessary to mark the obvious merit of such experience in this 
‘special technical field,’ when considered in contrast to that experi- 
ence gained adjudicating ‘claims for old age and survivors benefits, 
or the settlement of estates of Indians,’ which, to the extent here 
involved, in sufficient amount qualified a Hearing Examiner for as- 
signment to this Board by the standards enunciated in EC-17.”"™ 

‘‘In sum, it is our firm conviction that experience as a Review 
or Associate Attorney or Legal Assistant is the ‘specialized exper! 


109 NLRB memorandum to the Civil Service Commission with a covering letter 
to the Board of Appeal and Review, 11-12 (July 12, 1949). 
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ence’ contemplated by EC-17. A contrary interpretation, we be- 
lieve, would not only result in injustices to individual applicants, 
but would result in an unwarranted dissipation of special com- 
petence, to the Government’s present and future detriment.’’ 1° 


The rejection of the experience gained on the judicial side of the 
regulatory process is illustrated by the rating of applicants from the 
NLRB’s judicial staff of legal assistants. Of the ten known applicants 
in this category, none was found qualified by the action of the Board 
of Examiners. Yet these are the men whom the Labor Board (essen- 
tially a labor court under the Taft-Hartley Act) had picked to aid them 
in making the final decision in cases involving unfair labor practices. 

Opposition to the Board of Examiners’ definitions of specialized 
experience was not confined to the NLRB. The ICC Practitioners As- 
sociation took similar excepton to these views of the Board of Exami- 
ners. One of the ICC hearing examiners had been informed that his 
experience was clerical, since: ‘‘You have spent most of your time in 
the office of a Commissioner.’’144_ The ICC Practitioners Association 
replied that those familiar with the organization and functioning of the 
ICC know that ‘‘the Examiners assigned to assist a Commissioner in 
his office must be of outstanding ability and competence since they are 
relied upon heavily for advice and counsel in the performance of the 
Commissioner’s duties.’’1!2, The article continued: 


‘‘These twelve examiners are experts, possessing detailed knowl- 
edge of the problems which come before them. Their successors, 
should their discharge stand, are unknown and may well be un- 
trained, inexperienced, and without understanding of the technical 
language and problems which they would be called upon to hear and 
decide. The idea, with which the consultants appear to be obsessed, 
that a commerce examiner is a mere umpire, or at the most has func- 
tions similar to that of a judge, is fantastic, to say the least. The 
judge deals with the finished product—the examiner participates in 
the making, and frequently in the design. No group of men, however 
eminent in its own field, is competent to pass upon the qualifications 
of such examiners until they, themselves, have become experts in the 
field. The logical body to select and direct ICC examiners is the 
Commerce Commission.’’ 114 


Use of Non-Governmental ‘‘Expert’’ Personnel Examiners 


The advisability of employing a board of expert examiners composed 
of members outside of the federal service depends on three issues: the 
legality of their appointment, their expertise for the job, and the pro- 
priety of choosing attorneys who had represented special interests be- 
fore administrative agencies. 


_—_—.. 


110 Jd. at 12. 
11116 ICC Practitioners J. 706, 710 (1949). 
112 [bid 


118 Jd. at 710-11. 
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Undoubtedly the Civil Service Commission was under much pressure 
to constitute the Board of Examiners from among persons outside the 
federal service and more particularly from those who as critics of the 
administrative process had successfully engineered the passage of the 
Administrative Procedure Act. However, there were strong reasons 
why the Commission should not have consented to a membership com- 
posed of attorneys practicing before federal regulatory agencies. And 
the legality of their appointment is open to question. If sworn in as 
government employees, they would have been forced to give up their 
practice before federal agencies while so employed since the Federal 
Criminal Code prohibits governmental employees from engaging in 
cases against the Government.4* When counsel for the appellants 
asked for information concerning the employment status of the Board 
of Examiners, the Commission refused this information. Later, in reply 
to a Senator’s letter, the Commission explained that the members and the 
associates had not been sworn in as employees but were serving under 
contract pursuant to Section 15 of Public Law 600 of the Seventy-Ninth 
Congress.'!® However, Executive Order 9830 1° also governs the Civil 
Service Commission when it contracts for personnel examiners outside the 
federal service. Section 01.4(d) thereof reads: ‘‘ Where qualified ex- 
aminers are not readily available in the Federal Service, and to the ex- 
tent permitted by law, the Commission or the agency concerned may 


designate and compensate individuals outside the Service especially 
qualified by experience and training to serve as examiners.’’ 117 There 
is no record that the Civil Service Commission sought an opinion from 
the Attorney General as to the legality of contracting for the services 
of practitioners in cases before governmental agencies or that it made a 
finding that ‘‘qualified [personnel] examiners were not readily available 
in the Federal Service.’’ 128 Whether the membership of the Board of 


114 Sections 281 and 283 are in the new Title 18 of the United States Code and 
were enacted into law in 1948 by the 80th Congress, but they were in the former 
Criminal Code in substantially the same form. These provide for criminal penalties 
for aiding in the prosecution of a claim against the United States or receiving com- 
pensation for any services in relation to a proceeding in which the United States 
is interested, while serving as an officer or employee of the Federal Government. 

115 Act of August 2, 1946, 60 Stat. 810, 5 U. S. C. § 55a (1946). Section 15 pro 
vides: “The head of any department, when authorized in any appropriation or other 
act, may procure .. . the intermittent services of experts or consultants . . . by con- 
tract... .” The Independent Offices Appropriation Acts of 1948 and 1949 so author- 
ized the Civil Service Commission. 

116 Exec. Order No. 9830 became effective on May 1, 1947. See Federal Personnel 
Manual, c. Z1-203. 

117 Jd. at c. Z1-204. 

118 Senator Morse referred to the Commission’s action in delegating the func- 
tion of examination to a group of outside consultants in the following words de- 
livered on the floor of the Senate: “shortly thereafter a question was raised as 10 
the legality of this action, and it was suggested that the Commission obtain an 
opinion from the Attorney General sustaining the legality of its action. Had it 
done so, I think a rather unfortunate incident, about which | shall comment very 
shortly, could have been avoided. But, so far as | know, the Commission never saW 
fit to ask the Attorney General to give an opinion on its original action.” 95 Cong 
Rec. 10835 (August 2, 1949). 
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Examiners was legally composed or not, the spirit of the law which pro- 
hibits having an interest against the Government while performing 
services for it and the spirit of the Executive Order which permitted the 
use of outside groups only where qualified examiners were not available 
in the federal service were disregarded. 

The question of expertise is difficult to answer, because it again 
depends on one’s view about the specialized character of the administra- 
tive process. The ICC Practitioners Association, as noted above, con- 
tended that the Interstate Commerce Commission alone had the expertise 
to rate the qualifications of applicants for ICC hearing examiners. This 
view is in opposition to one interpretation of Section 11 of the Adminis- 
trative Procedure Act, namely, that the Civil Service Commission is to 
determine those ‘‘qualified and competent’’ for these positions. The 
Commission acted on this latter construction but found itself lacking in 
personnel examiners who were specialists in administrative law. Al- 
though it had some lawyers on its staff, they could not function as per- 
sonnel examiners of applicants for attorney positions in the federal 
service because Congress had consistently since 1943 inserted in the ap- 
propriation act for the Civil Service Commission : 


‘*No part of the appropriations herein made to the Civil Service 
Commission shall be available for the salaries and expenses of the 
Legal Examining Unit in the Examining and Personnel Utilization 
Division of the Commission, established pursuant to Executive Order 
Numbered 9358 of July 1, 1943.’’ 119 


But even though the Civil Service Commission did not have experts 
in administrative law on its own staff, the different federal regulatory 
agencies had many such persons. These might very well have constituted 
a panel of personnel examiners for the position of hearing examiner. 
Indeed such a panel was constituted in the form of the original Advisory 
Committee which the Civil Service Commission set up pursuant to Sec- 
tion 11 of the Administrative Procedure Act. This Advisory Committee 
was, however, superseded by the Board of Examiners for Hearing Ex- 
aminer Personnel which did not include in its membership a single ex- 
pert in federal administrative law from the federal regulatory agencies. 

Outside of the federal service, experts in administrative law are 
most likely to be found among persons who have studied intensively the 
federal regulatory process. They would include certainly members of 
the Attorney General’s Committee on Administrative Procedure. How- 
ever, only one of these members, Mr. McFarland, was placed on the 
Board of Examiners and he had joined in the so-called minority report of 
the Committee which the American Bar Association supported. How- 
ever, none of the members who joined in the majority report without 
presenting additional views were made members of the Board of Ex- 
aminers. Lloyd K. Garrison, Ralph F. Fuchs, Henry M. Hart, Jr., and 
Harry Shulman were members of this majority group of seven. If ex- 


119 Independent Offices Appropriations Acts 1944-50. E.g., 61 Stat. 585 (1947). 
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perts from outside the federal service are to be used at all, it would seem 
advisable to include at least one of the majority group. But all those 
mentioned are ‘‘school-men’’ whom the controlling leadership of the 
American Bar Association did not think were as qualified as practitioners. 
Practitioners are also a potential source of experts in administrative 
law. But if they are to be included on a board of personnel examiners 
for federal regulatory positions, they should not be drawn from those 
who serve business and industry alone. Excluding Mr. McFarland’s 
representation of some of the Railway Brotherhoods in injunction pro- 
ceedings, the principal clients of the three practitioners on the Board 
of Examiners came from this segment of economic life. In the member- 
ship of the Board, the government’s regulatory agencies, the public, 
and competing political and economic interests were left without a voice. 
But a wider representation of special interests would not really 
solve the problem and would indeed complicate it. Representatives or 
associates of any special interest group—be it business, labor, or agricul- 
ture—are bound to be suspected of partiality. Moreover, it is almost 
impossible to compose an adequate balance of immediately involved 
special interests on any panel. In effect, a board of experts composed of 
the various groups interested in regulation would become a battleground 
for conflicting interests rather than an effective device for the selection 
of hearing examiners. Furthermore, use of representatives of a special 
interest group to function as a board of expert examiners compromises 
the agency which uses them, generates counter pressures, and weakens 
that agency’s ability to administer its duties objectively and impartially. 
Since the Administrative Procedure Act entrusted to the Civil Serv- 
ice Commission the authority to determine the compensation of incum- 
bent examiners and thus to make promotions (in order to free the hear- 
ing examiners from subservience to their agencies), any group to whom 
the Commission delegated these tasks would be responsible for periodi- 
eally rating the work of each examiner by reviewing his findings and 
conclusions in his intermediate reports. If such a group then were com- 
posed of persons with a private and special interest, the way would be 
open for this private interest to penalize examiners by preventing the 
promotion of examiners who had rendered reports unfavorable to them. 
Interested parties would look over the shoulder of a hearing examiner as 
he wrote every report, as he made every resolution of the credibility of 
witnesses, and as he made every ruling about the admissibility of evi- 
dence and the conduct of the hearing. If these decisions turned out to 
be unfavorable to the special interest, the representative of that special 
interest on the rating board would be so informed. In effect, subservience 
to the agencies would thus have been replaced by a potential subservi- 
ence to the litigants—a result hardly calculated to produce an indepen- 
dent corps of administrative judges and certainly outside the intent of 
Congress in enacting the law. 
The solution to this type of subservience is to exclude from rating 
boards for regulatory personnel any persons who are interested, pecuni- 
arily or otherwise, in proceedings involving federal regulatory agencies. 
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Senator Morse’s amendment, which sought to create such a result, was 
eminently sensible, and the substitute amendment which was finally 
passed is helpful in excluding persons immediately interested in a par- 
ticular agency.'*° 

Because it is difficult to find such disinterested persons outside the 
Government (except, of course, for professors who are always open to 
the charge of being impractical theorists), the most feasible alternative 
is the use of experts in administrative law from other agencies of the 
Government. In this way hearing examiners will not be subservient 
either to the staff of the agency whose cases they hear, which subservi- 
ence the Administrative Procedure Act intended to remove, or to out- 
side private interests, which subservience the whole concept of the public 
interest in the administrative process opposes. 


The Civil Service Commission as a Guarantor of the 
Independence of Hearing Examiners 


When Congress was considering what kind of agency should be en- 
trusted with the authority of selection, compensation and removal of 
hearing examiners, it had three proposals before it. One was that of the 
Attorney General’s Committee on Administrative Procedure which 
recommended the creation of an Office of Federal Administrative Pro- 
eedure. The Office was to consist of (1) a Director appointed by the 
President by and with the advice and consent of the Senate, (2) a Jus- 
tice of the United States Court of Appeals for the District of Columbia 
designated by the Court’s Chief Justice, and (3) the Director of the 
Administrative Office of the United States Courts.’24_ This Office was 
to be given responsibility for the appointment of hearing examiners (the 
Committee used the term ‘‘commissioners’’) according to the following 
language of the Committee’s proposed bill: 


“He [the hearing examiner] shall be nominated by the agency, and 
shall be appointed by the Office of Federal Administrative Proce- 
dure if that Office finds him to be qualified by training, experience 
and character to discharge the responsibilities of the position.’’ 12? 


Under this proposed procedure the agency would select anybody it 
wished, but the appointment would follow only if the Office of Federal 
Administrative Procedure gave its approval. There would be no ranked 
register of qualified applicants as under the Civil Service Commission’s 
procedure, and the agency would presumably have much more chance 
of adding to their staffs specialized hearing examiners. 

Under this plan the hearing examiner would hold office for seven 
years and then would have to be renominated by the agency and reap- 
proved by the Office of Federal Administrative Procedure. The minority 
report of the Attorney General’s Committee accepted this scheme but 


120 See note 83 supra. 

121 Final Report of the Attorney General's Committee on Administrative Pro- 
cedure, Sen. Doc. No. 8, 77th Cong., Ist Sess. 193 (1941). 

122 Jd. at 196. Section 302(3). 
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extended the term to twelve years and provided that reappointments 
eould be made by the Office without recommendation or intercession of 
the agency concerned.'*8 These amendments were designed to remove 
the threat of subservience to the agency on the part of the hearing ex- 
aminer because of his desire for renomination at the conclusion of his 
seven-year term. Both the majority and the minority of the Committee 
agreed that removal should be made only for cause proved to the Office 
of Federal Administrative Procedure at a hearing in which either the 
agency itself or the Attorney General would prefer the charges. 

The objections to the creation of an Office of Federal Administrative 
Procedure were that it would constitute another administrative agency, 
would be political, would interfere with the independent operation of 
regulatory boards and commissions, would constitute a super-adminis- 
trative agency, and would serve unduly to emphasize and channel com- 
plaints respecting the administrative process.1** 

The second proposal provided for appointment by the Judicial Con- 
ference of a Director of an Office of Administrative Justice, who, with 
the advice and consent of the agencies concerned, would appoint (and 
fix the pay compensation of) competent hearing examiners. The Direc- 
tor would have the power to suspend or remove the examiners and would 
by rule regulate the conduct of examiners. The examiners would have 
the same security of tenure as is provided by the civil service laws. The 
objections to this scheme were that it would remove the examiners from 
real responsibility to the agency charged with the administration of law. 

In preference to either of these proposals, Congress chose the third 
proposal of using the Civil Service Commission. The concepts that 
seemed to be predominant in congressional thinking were (1) that the 
agencies ‘‘have a proper part to play in the selection of examiners in 
order to secure personnel of the requisite qualifications,’’?*° and (2) 
that the guarantee of security of tenure by the Civil Service Commission 
was the appropriate way to ensure that the examiners would be free from 
subservience to their agencies. Representative Walter remarked: 


‘“However, once selected, under this bill the examiners are made 
independent in tenure and compensation by utilizing and strengthen- 
ing the existing machinery of the Civil Service Commission... . 
If there be any criticism of the operation of the civil-service sys- 
tem, it is that the tenure security of civil-service personnel is exag- 
gerated. However, it is precisely that full and complete tenure 
security which is widely sought for subordinate administrative 
hearing and deciding officers. Section 11 thus makes use of past ex- 
perience and existing machinery for the purpose.’’ 1° 


128 For additional views and recommendations of Messrs. McFarland, Stason and 
Vanderbilt, see id. at 221-3, 237-9. 


124Sen. Doc. No. 248, 79th Cong., 2d Sess. 42 (1946). ; 
125 Statement in Congressman Francis E. Walter’s extended remarks in the House 
of °° ee May 24, 1946, reprinted id. at 371. 
id. 
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As to the second congressional objective of tenure security, it is im- 
possible to evaluate the two years of administration of Section 11 by the 
Civil Service Commission, because absolute appointments to hearing ex- 
aminer positions as constituted by the Administrative Procedure Act 
have just begun to be made. As to the first congressional objective of 
giving the agencies a part to play in the selection of hearing examiners in 
order to secure personnel of requisite qualifications, the conclusion has 
been reached that the Civil Service Commission and its agent, the Board 
of Examiners, handled this assignment in a way which was very likely 
to undermine the specialized character of the administrative process and 
the forthright and honest execution of federal regulatory policies. 

The effect of forcing the agencies to choose one of three non-special- 
ized lawyers who have been given high ratings by the Board of Ex- 
aminers, along with the displacement of experienced incumbents found 
disqualified by the Board of Examiners even though not found to have 
been biased or incompetent by their agencies or the courts, is neces- 
sarily to make federal regulation much slower and much less effective. 
This would be true not only because of the lack of experience of the new 
incumbents but also because of the fear of all incumbents of jeopardiz- 
ing their promotion by impartially applying the regulatory statute they 
administer. An attempt to relax the effectiveness of federal regula- 
tion, although it can be legitimately sought by means of substantive 
changes in the statutory authority of the regulatory agencies, should 
not be camouflaged under the guise of an ‘‘improvement’’ in personnel. 
Whether the actions of the Civil Service Commission and the Board of 
Examiners were in fact such a subtle and adroit collateral attack on the 
effectiveness of federal regulatory activity or merely an honest attempt 
to secure competent personnel is not of consequence here. What is im- 
portant is that these actions were likely to bring bad results. 

Until last December the Commission publicly defended in toto all 
the actions of the Board of Examiners. Apparently it then hoped to 
placate its critics and avoid embarrassment by rectifying individual 
ratings. That was clearly not enough. The registers were necessarily 
affected throughout by the Board of Examiners’ misconceptions about 
specialized experience, its disregard of the rating standards set forth 
in the Examining Circular, and its one-sided composition. 

The Commission’s eventual decision to discard these registers and 
proceed anew was a necessary first step. The next should be an im- 
mediate request to the Attorney General for an opinion on the limits 
of the Commission’s authority in the selection process. Should that 
opinion coincide with the view heretofore taken by the Commission, 
several procedural changes would be vital. If registers are still to be 
used, separate ones should be established for each field of specialized 
regulatory subject matter; the subpoena power rather than assurances 
of non-disclosure should be relied upon to elicit information from reluc- 
tant witnesses in the course of the new investigations; the agencies should 
be allowed to appoint any applicant found to be ‘*qualified and com- 
petent”’ instead of being arbitrarily restricted to the top segments of the 
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registers.127 Also the Commission’s announced intention of entrusting 
to its own staff examiners the task of rating the new examination seems 
inadvisable. The staff cooperated with the old Board of Examiners; and 
staff decisions are almost sure to elicit charges, justified or not, that the 
new examination is just window-dressing. Furthermore, it is at least 
questionable whether the staff examiners are as well qualified to estab- 
lish the competence of hearing examiners as would be a board of pro- 
fessional experts in administrative law drawn from the regulatory agen- 
cies. 
The Commission’s December decision, however reluctantly made, 
restores its freedom of action. Opportunity to promote the public inter- 
est has replaced the temptation to contrive petty ways of muddling 
through and saving face. And the three Commissioners’ unhappy ex- 
perience in the preceding nine months should be ample notice that there 
are persons in and out of the government ready to devote time and effort 
to make sure that the hearing examiner program is truly conducted in the 
public interest. 


127 This selection method may raise technical problems with regard to statutory 
preferences for veterans. These problems, however, should not have any bearing on 
the substance of the proposals here advocated. 
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H. R. 8201 * 
(81st Congress—2d Session) 
In THE House ofr REPRESENTATIVES 
April 25, 1950 


Mr. Walter introduced the following bill; which was referred to the 
Committee on the Judiciary 


A Bill 


To protect the public with respect to practitioners before 
administrative agencies. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


Title 


Section 1. This Act may be cited as the ‘‘ Administrative Practi- 
tioners Act.’’ 


Definitions 


Sec. 2. Terms shall have the same meaning as in the Administrative 
Procedure Act (Public Law 404, Seventy-ninth Congress) and the term 
“agency’’ shall not include the Tax Court of the United States. ‘‘Indi- 
vidual’? means a natural person. ‘‘Credentials’’ means certificates and 
other evidence of admission to practice issued pursuant to this Act. 
“Practice’’ means regularly appearing, participating, or offering to do 
s0 on behalf of others for a consideration in agency proceedings as the 
whole or part of a profession, calling, business, or trade. Nothing in this 
Act shall prevent appearance or participation in an agency proceeding 
without credentials (1) as a witness; (2) for a limited or special pur- 
pose; (3) by an individual on his own behalf; (4) by a partner on behalf 
of the partnership; (5) by an officer or regular full-time employee of any 
State, local government, or agency thereof or of the United States on be- 
half of such government or agency; or (6) if permitted by rule of the 
agency, except in proceedings conducted pursuant to section 7 or 8 of 
the Administrative Procedure Act unless such persons hold credentials, 
by an officer or regular full-time employee of a corporation or other or- 
ganization on its behalf. 


Unauthorized Practice Prohibited 


_ See. 3. No person shall practice, hold himself out as a practitioner, 
or in any other manner assume so to practice before any agency without 
credentials or except as authorized under this Act; and nothing in this 


*As far as non-lawyer practitioners before the I. C. C. are concerned, this bill 
permits them to continue to practice. It also permits non-lawyers to become prac- 
titioners in the future. The bill has been favorably reported by a sub-committee 
to the House Judiciary Committee. No hearings will be held. 
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Act shall otherwise be deemed to permit any person to practice law in 
any place or to hold himself out impliedly or expressly as authorized to 
do so. No person shall in any manner or form engage in the solicitation 
or procurement of employment (involving practice) for another holding 
credentials hereunder nor shall holders of credentials participate therein. 
Practice as attorneys subject to section 4 shall be governed by the canons 
of professional ethics generally applicable to members of the bar of 
courts. Agents admitted to practice pursuant to section 5 shall be sub- 
ject to the same requirements (including limitations on solicitation, ad- 
vertising, and division of fees) adapted and promulgated in the form of 
rules by the agency issuing credentials to them. 


Credentials of Attorneys 


Sec. 4. If he desires them, any individual shall be given credentials 
as an attorney upon (1) the production of evidence that he is a member 
in good standing of the bar of the highest court of any State, Territory, 
or possession, or of any United States district court or court of appeals, 
or the Supreme Court of the United States and (2) his written statement 
that he is engaged in the practice of law in such court or, if that is not 
the case, submittal of reasonable and satisfactory evidence of character 
and fitness. Possession of credentials under this section shall entitle 
the holder to practice before any agency, except that any agency which 
pursuant to statute has for more than seven years prior to the adoption 
of this Act required attorneys to demonstrate additional special technical 
competence may continue to do so under reasonable rules and no cre- 
dentials authorizing practice before such agency shall be issued until 
such agency shall have certified that the applicant has met such require- 
ments. Any agency may provide that an attorney without credentials 
may act for or represent another solely in connection with a particular 
agency proceeding. For the issuance of credentials pursuant to this sec- 
tion there shall be established and operative (as the President shall pro- 
vide by Executive order in conformity with this Act) a committee of 
three members who shall be designated by the Attorney General and 
serve without compensation. Two shall be a quorum. Two shall be 
designated from among officers then serving in the executive branch by 
and with the consent of the Senate and eligible for credentials under this 
section; and one shall be an attorney engaged in the private practice of 
law, representative of the legal profession. The committee shall ap- 
point a secretary, have such other assistance or advisory services or com- 
mittees as may be required, incur obligations, make rules, issue indi- 
vidual notices by mail requiring the renewal of credentials from time to 
time, fix compensatory admission and renewal fees, require the submis- 
sion of necessary information from any person or agency, and maintain 
a register of practitioners holding credentials under this section. Re 
ceipts shall be deposited in the Treasury of the United States as a trust 
fund to be drawn upon for the purposes of this section as the committee 
may direct ; and there is hereby appropriated to such fund for such pur- 
poses for the fiscal year in which this Act is approved, and for each fiscal 
year thereafter, the unexpended balance in such fund at any time. 
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Credentials for Agents 


Sec. 5. Individuals not subject to section 4 may be authorized by 
any agency to practice before it so long as and to the extent that such 
agency (a) shall find it appropriate and desirable in the public interest 
as well as in the interest of parties to agency proceedings, (b) is not 
otherwise precluded by law from so doing, and (c) provides by generally 
applicable and published rules therefor. Such agency may issue creden- 
tials to such individuals if, after such examination or investigation as 
it may find necessary for the purpose, it determines that the applicant 
possesses necessary competence as well as understanding of ethical re- 
sponsibilities and is satisfied that the applicant is of good moral character 
and repute. Each agency shall also issue, or continue in effect, creden- 
tials to such individuals who, prior to the effective date of this section, 
have been so regularly and individually authorized to practice before it 
and remain in good standing there. 


Disciplinary Proceedings 


See. 6. Every ageney conducting proceedings subject to this Act 
shall by rule provide that for good cause any person holding credentials 
shall (1) be censured or (2) be suspended from practice in the particu- 
lar case in which misconduct occurs or from all cases before it for a 
period not to exceed ninety days or (3) be subjected to proceedings for 
the revocation of credentials as hereinafter provided in this section and 
with or without suspension from practice by the agency concerned pend- 
ing the final determination thereof. Where cause therefor appears and 
unless the holder consents to an order of revocation and surrenders all 
his credentials, the agency shall (1) in the case of any individual hold- 
ing credentials under section 5 issue an order revoking his credentials 
and (2) in the case of an individual holding credentials under section 
4 either (a) refer the matter to appropriate and existing State or 
Federal judicial disciplinary authorities or (b) issue an order revoking 
his credentials if applicable statutes expressly provide both for such 
action by the agency and for judicial review thereof. Any agency order 
of censure, suspension, or revocation of credentials shall be entered only 
upon opportunity for hearing and upon the record thereof; and all such 
orders shall be subject to judicial review. 


Operation and Effect 


See. 7. Any person willfully violating any provision of this Act or 
rule lawfully issued hereunder, or knowingly submitting any false infor- 
mation required pursuant hereto, shall be fined not more than $5,000, or 
Imprisoned for not more than one year, or both. No individual holding 
credentials under this Act and serving by appointment as an officer, 
employee, or consultant in any agency or branch of the Government of 
the United States shall act or receive compensation during such public 
service or within two years thereafter as an attorney, agent, or employee 
of other interests with respect to (1) any matter in which the United 
States is interested and he renders or has rendered such public service or 
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(2) any matter factually related thereto; but in all other matters such 
an individual so appointed on a temporary (not to exceed two years) 
intermittent, uncompensated, or part-time basis or for the purpose of 
particular litigation or agency proceedings may (if otherwise qualified 
and unless limited by rule or written instruction of the appointing 
agency) during or after such public service so act or receive compensa- 
tion. All statutory provisions and rules in conflict with this Act are 
hereby repealed. The requirements of this Act shall not take effect until 
six months after its approval. 


1950 ANNUAL MEETING TO BE HELD IN ST. LOUIS 


St. Louis, Missouri, has been selected as the next meeting place of 
the Association of I. C. C. Practitioners on November 9-10, 1950 at the 
Hotel Jefferson. 

President Roland Rice has selected the Arrangements Committee for 
the Convention. It is comprised of the following members: 


George W. Holmes, Chairman 
Missouri Pacific Lines, 

Missouri Pacific Building, 

St. Louis 3, Missouri. 


Carl Giessow, 
Rm. 718-511 Locust Street, 
St. Louis, Missouri. 


Brainerd La Tourette, 
907 Boatmens’ Bank Building, 
St. Louis, Missouri. 


R. K. Keas, T. M., 
Laclede Steel Company, 
Areade Building, 

St. Louis, Missouri. 


Harry F. Klocker, G. T. M., 
Monsanto Chemical Company, 
1700 South 2nd Street, 

St. Louis, Missouri. 


William E. Rosenbaum, 
952 Cotton Belt Building, 
St. Louis, Missouri. 


E. L. Williams, Gen’l Mgr. 
Lone Star Package Company, 
443 Frisco Building, 

St. Louis, Missouri. 
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ORGANIZATION AND ASSIGNMENT OF WORK 
INTERSTATE COMMERCE COMMISSION 


At a general session of the I. C. C. held in Washington, D. C. on the 
14th day of April, 1950, the following order was entered: 


‘Section 17 of the Interstate Commerce Act, as amended, being 
under consideration : 


It is ordered, That subsection (b) of Sec. 0.6, Assignment of duties 
to individual Commissioners, of the order of June 8, 1942, as amended, 
on ‘Organization and Assignment of Work’’ be amended in the follow- 
ing particulars : 


By deleting from paragraph (6), The Commissioner to whom the 
Bureau of Motor Carriers reports, the following words: 


Applications for temporary authority for service by common or con- 
tract carriers by motor vehicle under section 210a (a). (This as- 
signment is concurrent with the assignment of this paragraph to 
Division Five, supra.) 


and substituting in lieu thereof the following: 


Applications for temporary authority for service by common or con- 
tract carriers by motor vehicle under section 210a (a). 


By adding paragraph (6a) reading as follows: 


(6a) To Commissioner Patterson: Applications for transfer of 


certificates or permits of carriers by motor vehicle under section 212 
(b). 


By deleting from paragraph (7), The Commissioner to whom the 
Bureau of Finance reports, the words ‘‘When all the corporations are 


= of the same system’’ so that the paragraph as amended will read as 
ollows : 


(7) The Commissioner to whom the Bureau of Finance reports: 
Applications under section 20a (12) for authority to hold the posi- 
tion of officer or director of more than one corporation. 


It is further ordered, That the foregoing amendments shall become 
effective forthwith.’’ 





_ On April 17th, the Commission amended its Organization and As- 
signment of Work as follows: 


“In Section 0.3, Assignment of duties to Divisions, eliminate from 
subsection (b) Division Two, and add to subsection (¢), Division Three, 
paragraphs reading as follows: 


Matters coming from the Board of Reference, relating to in- 
structions concerning the informal consideration of unusual matters 
and cases for which there is no governing precedent. 

Matters coming from the Bureau of Informal Cases. 
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Amend paragraph (6a) of subsection (b) of Section 0.6, Assignment 
of duties to individual commissioners, by Substituting ‘‘ Commissioner 
Cross’’ for ‘‘Commissioner Patterson.”’ 

Amend the table under Section 0.7, Bureaus of the Commission, 
by eliminating the following: 


Informal Cases Commissioner in charge Division Two 
and substituting therefor the following: 


Informal Cases Commissioner in Charge Division Three 


It is further ordered, That the foregoing amendments shall become 
effective April 21, 1950.’’ 





Effective April 21, 1950, the changes listed below were made in 
Division assignments : 


The membership of divisions 3, 4 and 5 will be as follows: 


Division 3— Commissioners Patterson, Johnson, and Knudson. 
Division 4— Commissioners Mahaffie, Rogers, and Mitchell. 
Division 5— Commissioners Lee, Rogers, and Cross. 


Administrative supervision of the Bureau of Informal Cases will 
be transferred from Commissioner Lee to Commissioner Knudson and 
that Bureau will report through the Commissioner in charge to Division 
3 instead of Division 2. 

Authority is delegated to Commissioner Cross in lieu of Commis- 
sioner Patterson, to act upon applications for transfer of certificates and 
permits by common or contract carriers by motor vehicle under section 
212 (b). 

The Executive Secretary is planning to issue a new Chart showing 
the major functions of the I. C. C., as well as reprint the Organization 
and Assignment of Work of the Commission, as revised, at an early date. 
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Rail Transportation 


By A. Rea Wiuiams, Editor 


FINANCE MATTERS 
Bangor and Aroostook Mahaffie Act Application 


In F. D. 16758—Bangor and Aroostook Railroad Company Securi- 
ties Modification, Division 4 of the I. C. C. has approved modification of 
certain classes of securities of the railroad, under the Mahaffie Act, and 
authorized the applicant to submit the approved plan, upon terms and 
conditions specified in the report, to the holders of the securities affected 
by the modifications for their acceptance or rejection. 





Boston & Maine Mahaffie Act Application 


In Boston & Maine Securities Modification—F. D. 16250, Division 
4of the I. C. C. has approved the modification of certain classes of securi- 
ties of the applicant, under the Mahaffie Act, and authorized the appli- 
cant to submit the plan, as amended and upon terms and conditions as 


specified in the report, to the holders of the securities affected by the 
modifications for their acceptance or rejection. 





Boston & Providence Railroad 


The New York, New Haven & Hartford Railroad Company has 

asked the I. C. C. for authority to acquire $2,170,000 of the defaulted 
5% debentures of the Boston & Providence Railroad Corporation, which 
matured July 1, 1938. The New Haven said in its application that the 
proposed purchase is an important step in the ultimate acquisition of all 
of the properties and the franchises of the Boston & Providence. 
_ The Metropolitan Life Insurance Company has been authorized to 
intervene in F’. D. 16951, wherein the New York, New Haven & Hartford 
Railroad Company has applied for authority to purchase the claim of the 
Boston and Providence Railroad Corporation based upon $2,170,000 
principal amount of that corporation’s 5% debentures, matured July 1, 
1938, and accrued and unpaid interest thereon. 

In F. D. 12131—Boston & Providence Railroad Corporation Re- 
organization, Division 4 of the I. C. C. has issued a supplemental report 
permitting a protective committee for the holders of capital stock of the 
Boston & Providence Railroad Corporation to continue to solicit authori- 
zations from holders of such stock and to continue to use, employ or act 
under or pursuant to the provisions of the approved authorization form. 


— = 
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Georgia, Florida & Alabama Reorganization 


The I. C. C. has submitted a plan of reorganization for the Georgia, 
Florida & Alabama Railroad to the security holders eligible to vote for 
its approval or rejection. 





Missouri Pacific Reorganization Investigation 


The Senate Committee on Interstate and Foreign Commerce began 
hearings on April 13th on S. Res. 241, which would authorize the Com- 
mittee to investigate the denial of the old common stockholders and the 
limited participation of the old preferred stockholders of the Missouri 
Pacific Railroad Company under reorganization plans certified by the 
I. C. C. Members of the I. C. C. gave divergent views as to what should 
be done about the old common stockholders of the Missouri Pacific. Com- 
missioner Mahaffie said that provisions for additional new stock to recog- 
nize old common stock interests ‘‘is impossible.’’ Commissioner All- 
dredge said the old common stockholders should not be denied participa- 
tion in the reorganization ‘‘until it is determined that future earnings 
would force it.’’ Commissioner Splawn said he hopes the stockholders 
ean convince the courts that there is some way to get participation into 
the new program. without jeopardizing the interests of prior claims. 
Chairman Johnson and Commissioner Aitchison agreed with Commis- 
sioner Alldredge. 





New York, Ontario & Western Railway 


The trustees of the New York, Ontario & Western Railway have 
sent out invitations for bids to be submitted not later than May 22, for 
the sale of the road’s equipment and segments of its line. 

United States District Court Judge Edw. Conger has approved a 
10-cent per hour wage increase for the operating employees of the New 
York, Ontario & Western Railway, on a temporary basis from April 1 
to June 7, but, at the same time, admitting that any pay increase would 
further endanger the stability of the carrier. 





FORMAL MATTERS 
All-Rail Commodities 


The I. C. C., upon further hearing, has found that the rail rates 
between Pacific Coast ports initiated by the rail respondents following 
the prior report and order of the Commission (268 I. C. C. 515) to be not 
below reasonable minimum rates, and that they have not been shown t0 
be unjustly discriminatory or unduly prejudicial. An order was entered 
discontinuing the investigations. 
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Railway Mail Pay Case 


L C. C. Docket No. 9200—Railway Mail Pay, has been assigned for 
further hearing at the office of the Commission in Washington, D. C., on 
September 19, 1950, before Commissioner Mitchell and Examiner Mullen. 
Applicant railroads and the Postmaster General have been directed to 
prepare their testimony in writing and, on or before August 15, 1950, 
furnish copies thereof to each other and to the Commission, together with 
the exhibits to be offered in evidence. Hearing upon the ‘‘Comprehen- 
sive Plan of the Postmaster General for Transportation of U. S. Mail’’ 
has been assigned for the same time and place. 





Reed-Bulwinkle Act Applications 


Section 5a Application No. 6—Southern Freight Association, 
Et Al—Agreements, was reassigned for further hearing, at Wash- 
ington, D. C., on May 22. The hearing assigned for April 19, was can- 
celed. 

In Section 5a Application No. 7—AAR-Per Diem, Mileage, Etc., 
the I. C. C. has been advised of the acceptance of the conditions contained 
in its report of February 28th. 





Motor Truck Transportation Investigation 


Some 90 railroads have filed a petition with the I. C. C. requesting 
a full scale investigation of long-haul truck transportation and its pos- 
sible economic threats to the railroad industry. At the same time, the 
I. C. C. was asked to hold up action on applications to establish more 
long-haul trucking routes until after the investigation has been com- 
pleted. The railroads said there are nineteen of these applications pend- 
ing before the Commission, many of them extending from ocean to ocean 
and from the Gulf to the Pacific. 
_ The railroads said they need the traffic in these high rate commodi- 
ties in order to continue hauling low-rated commodities such as grain, 
coal, lumber, and other raw materials and bulk commodities. 

The railroads also asked the Commission to determine whether high- 


way facilities are adequate to handle an increase in traffic from heavy 
vehicles. 





Standard Time Zone Investigation 


In Docket 10122—Standard Time Zone Investigation, Division 2 
of the I. C. C. has issued a report and order extending the mountain zone 
to include the entire State of Arizona. 





Ex Parte 104, Part 1l—Terminal Services 


In Ex Parte 104 Part II—Terminal Services, Division 3 of the 
I. C. C. has issued its Eighty-First Supplemental Report finding that 
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the obligation of the respondent carriers under their interstate line-haul 
rates do not extend beyond the present points of interchange at the 
plant of the Worth Steel Company at Claymont, Delaware. The follow. 
ing is quoted from that report: 


‘*In the original report, Propriety of Operating Practices—T erminal 
Services, 209 I. C. C. 11, certain principles were announced concerning 
the payment of allowances to industries for performing switching serv- 
ice at their industrial plants or the performance of such service by 
respondents in lieu of payment. Among those principles are two co- 
ordinate conditions which must coexist and may or may not overlap. 


**(1) The service beyond the convenient or interchange point 
must not exceed the equivalent of team track or simple side track 
delivery. The use of that standard in determining what is included 
or excluded from common carrier transportation obligations at the 
line-haul rates had the definite approval of the Supreme Court, along 
with other factual elements, in United States v. Wabash R. Co., 321 
U. S. 403. Also see Corn Products Refining Co. Terminal Services, 
262 I. C. C. 57, 266 I. C. C. 181. 

**(2) The carrier must be able to receive and deliver cars at 
loading and unloading points in a continuous movement at its ordi- 
nary operating convenience. That is, it must be able to do so with- 
out any delay or any suspension or break in time or continuity in 
the movement due to any circumstance or condition for which the 
carrier is responsible, or as we have frequently expressed the same 
thought, the carrier must be able to perform the service without in- 
terruption or interference. This it must be able to do at the time 
selected by it when it is most advantageous to it in relation to its 
coordinated and harmonious switching activities in the particular 
switching zone. 


* * * * * * 


‘*.. . Both the Pennsylvania and the industry seem to be under 
the erroneous impression that in these Ex Parte 104 Part II pro- 
ceedings, the Commission, on the one hand, and respondents and in- 
dustry, on the other, are adverse parties and that the burden is on 
the Commission to prove that the payment of an allowance or the 
performing of terminal services are unlawful. The burden is on re- 
spondents to justify their practices. The Commission’s position, 
obligations, and duties are no different and the burden on respon- 
dents is the same in these proceedings as in all other investigations 
instituted by the Commission on its own motion.”’ 





LEGISLATION 
Railroad Compulsory Arbitration Bill 


Senator Donnell, of Missouri, introduced in the Senate, on April 2], 
a bill to ban railroad strikes or lockouts. The bill, which is in the form 
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of an amendment to the Railway Labor Act, would establish a form of 
compulsory arbitration to settle irreconcilable disputes between labor 
and management, through the medium of Presidential boards appointed 
after mediation and conciliation has failed. Senator Donnell told the 
Senate, at the time he introduced his bill, that ‘‘We must realize that 
the public interest supersedes either the interests of the employers or 
employees of the carriers.’’ The bill would also make it unlawful for 
any labor organization to coerce, instigate or conspire with any one to 
interfere with the operation of any railroad covered by the Railway 
Labor Act. The bill would make reports of Presidential emergency 
boards final and binding on all parties unless they could persuade a 
Federal district court to set the report aside. Bans on strikes and 
lockouts would be enforced by Federal court injunctions. 





Bituminous Coal Industry Regulation Bill 


Senator Kilgore, of West Virginia, has introduced 8. 3383, which 
would revive price controls in the bituminous coal industry ‘‘to prevent 
a return to disastrous cut-throat competition.’’ The bill is similar to 
the 19837 Guffey Act, which expired during the war, and would create 
a Bituminous Coal Commission with power to fix minimum prices in the 
industry. The bill differs from the Guffey Act in that it does not pro- 
vide for financing the price-regulating machinery from a tonnage tax 
on coal producers. The expenses of the Commission would be paid from 
general Government revenues. The Commission would be composed of 
five members, two representing the mine operators, two representing the 
employees, and one, the Chairman, representing the public. 

H. R. 7993, similar to S. 3383, to revive price controls in the Bitu- 


minous coal industry, has been introduced in the House of Representa- 
tives. 





Federal Employers Liability Act Cases 


H. R. 7550, and related bills, which would make Section 1404 of 
Title 28, U. 8. Code, inapplicable to suits brought under the Federal Em- 
ployers Liability Act will be the subject of hearings by Subcommittee 
No. 4 of the House Committee on the Judiciary beginning on June 5. 
The members of the subcommittee are Representatives Bryson, 8. C., 


~~ cyl W. Va., Tackett, Ark., Willis, La., Boggs, Del., and Goodwin, 
Mass. 





Excise Taxes—Reduction 


On April 28, the House Committee on Ways and Means voted to ap- 
prove certain reductions in excise taxes: 


__ 1. On train, bus, and plane tickets, the tax would be reduced from 
15 to 10%. 


Ly z The present 3% tax on freight charges would be reduced to 
“22 /. 
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3. The tax on coal shipments would be reduced from 4 cents to 2 
cents a ton. 

4. The tax on long distance telephone calls would be reduced from 
25 to 20%. 

5. The tax on domestic telegraph messages would be reduced from 
25 to 10%. 





Freight Forwarder Bill 


Hearings on H. R. 5967, to amend the Interstate Commerce Act 
with respect to freight forwarders, was held by the Transportation 
Subcommittee of the House Committee on Interstate and Foreign Con- 
merce, on May 16, at which time members of the Interstate Commerce 
Commission were heard. 





Transportation of Gambling Devices 


The Senate Committee on Interstate and Foreign Commerce has 
favorably reported S. 3357, a bill to prohibit the transportation of gam- 
bling devices in interstate and foreign commerce. 





R. R. Retirement Act Amendment 


Representative Bennett, of Florida, has introduced H. R. 8166, to 
permit an individual who elected a joint and survivor annuity under the 
Railroad Retirement Act of 1937 to revoke such election after the death 
of the spouse of such individual. 





Mail Transportation Investigation 


Representative Walsh, of Indiana, has introduced a resolution to 
direct a ‘‘Sweeping investigation of Post Office Department subsidies 
and overpayments to railroads for transportation of the mails.’’ In in- 
troducing his resolution, Congressman Walsh said that the Post Office 
Department pays double transportation to the railroads for transmission 
of the mail, and termed the situation ‘‘scandalous.’’ He said it has been 
the policy of the Department to purchase space in mail cars on a cubic 
foot basis and that the space is paid for regardless of whether there 1s 
one sack or 100 sacks of mail and that the Department admitted, at hear- 
ings before the House Post Office and Civil Service Committee, that 1 
used only about half the space paid for. He said in addition to paying 
subsidies to the railroads, the Department is also wasting taxpayers 
funds on the air industry under the pious name of postal subsidies. 





COURT DECISIONS 
Interpretation of Arbitration Agreements 
(Under Railway Labor Act) 


The U. S. Court of Appeals for the Second Circuit, in Order of 
Railroad Telegraphers v. New York Central R. R. Co., has held that ® 
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Board of Arbitration created under the Railway Labor Act has authority 
to interpret its award even though the provisions of the award have been 
included in a collectively-bargained agreement. The ORT had con- 
tended that recourse to the National Railroad Adjustment Board was 
appropriate with respect to disputes involving the meaning of arbitra- 
tion awards after they had become a part of a collectively-bargained 
agreement, and that the interpretative procedure would impinge on the 
jurisdiction of the National Railroad Adjustment Board. With respect 
to this, the Court said, ‘‘ We are not persuaded by this argument.’’ 





National Mediation Board 


The United States Court of Appeals for the District of Columbia 
Cireuit, in No. 10197—The Radio Officers’ Umion, C. T. U.—A. F. of L. 
v. National Mediation Board, has held that the Board need not certify a 
bargaining representative where less than a majority of eligible employ- 
ees voted in the election. The Attorney General had ruled that the 
‘“Board’’ had the power to certify a representative receiving a majority 
of the votes cast despite the fact that less than a majority of those eligi- 
ble voted. But, the Attorney General said that though the Board has 
the power, it need not exercise it automatically, in that it is a discretion- 
ary function. Upon failure of the Board to certify a representative in 


this particular case, its action was challenged as being arbitrary, caprici- 
ous, contrary to law, and violative of the Railway Labor Act. The 


Court held that the Board’s action could not be judicially reviewed, 
saying : 


“‘The right of representation for the majority was created by Con- 
gress under this Act. Congress, however, also decided, as it had the 
power to do, upon the method for the protection of this right which it 
had created. The method provided was the administrative determina- 
tion by the Board, and when the administrative finding is made the dis- 
pute has reached its last terminal point, Switchmen’s Union of North 
America v. National Mediation Board, 320 U. 8. 297, 88 L.Ed. 61 (1943). 
Congress chose not to confer any judicial remedies in a case such as this, 
General Committee, B. L. E. v. Missouri-Kanasas-Texas R. R. Co., 320 
U.S. 328, 88 L.Ed. 76 (1943). 

The duty of the Board is one of investigation and certification of the 
designated and authorized representative whenever, in the case of a dis- 
pute, one of the parties thereto so requests. The question of whether 
or not a given claimant is the designated representative must be based 
on investigation, and in the matter of investigation the Board’s actions 
are purely discretionary. ’’ 





Monopoly Investigation 
(South Buffalo Ry. Commodities Clause Case) 


Mr. Arne C. Wiprud, now Associate Solicitor of the Post Office De- 
partment, testified before the Monopoly Subcommittee of the House Com- 
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mittee on the Judiciary on April 20, at the request of Chairman Celler. 
Mr. Wiprud attacked the decision of the Supreme Court of the United 
States in the South Buffalo Railway Company Commodities Clause 
Case, and urged the committee to recommend legislation which would, 
in effect, over-ride that decision. 





Railway Express Agency Antitrust Suit 


The U. 8S. District Court for the District of Delaware has stayed the 
Government’s civil antitrust suit against the Railway Express Agency, 
Ine., which charges that its exclusive agency contracts with railroads vio- 
late the Sherman Antitrust Act, until the Interstate Commerce Com- 
mission acts upon pending petitions of the Railway Express Agency re- 
specting its pooling arrangement. 

Judge Rodney, in granting the stay, said: 


‘*If the Commission proceeds to act on the petition, that question 
and other administrative issues which have a bearing on these proceed- 
ings may be passed on by the Commission, and it appears reasonable 
therefore to stay this action until the Commission has had an opportunity 
to do so. Such a policy will make available to this Court the findings 
and conclusions of the Commission with respect to matters with which it 
is peculiarly well-qualified to deal. There is nothing to suggest that re- 


sulting delay will prejudice the Government or the public to any ap- 
preciable degree.’’ 





MISCELLANEOUS 
Gov. Dewey Vetoes Railroad Bill 


A bill to give the Public Service Commission of the State of New 
York control over the jobs of railroad operating personnel was vetoed by 
Governor Dewey on April 12, as being impractical. He said the bill was 
‘*in conflict with Federal statutes and would place a hopeless administra- 
tive burden on the Public Service Commission.’’ It would have required 
the Commission to review periodically the records of all operating rail- 
road personnel and to require the discharge, after hearings, of all per- 
sons whose records indicated their continued employment would jeopar- 
dize public safety. The bill had been opposed by the Public Service 
Commission. 





Survey of Repairs to Bad Order Cars—Service Order 


Division 3 of the I. C. C. has issued S. O. 849, directing that Homer 
C. King, Director of its Bureau of Service, ascertain, through the AAR 
Car Service Division, the number of unserviceable cars, of the box, 
gondola, hopper and flat car types, held for repairs on each Class I rail- 
road which had in excess of 5% of its car ownership in an unserviceable 
condition on April 1, 1950, and each semi-monthly period thereafter, 
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with the number of cars scheduled for demolition to be ascertained sepa- 
rately. 

The Director is also directed to obtain information showing the 
number of cars of the above types repaired during the semi-monthly 
period ending April 1, 1950 and each semi-monthly period thereafter, 
and the number of cars of the above types programmed for repairs 
(separated as between light and heavy repairs) for the semi-monthly 
period ending May 1, 1950, May 15, 1950, June 1, 1950, June 15, 1950, 
and July 1, 1950. 

The Service Order became effective at 12.01 a. m. April 15, 1950 and 
is scheduled to expire at 11.59 p. m. on August 15, 1950. 





BMT Refrigerator Car Rates 


The General Committee of the Operating-Transportation Division, 
AAR, at a meeting held in Chicago on February 15, 1950, by a majority 
vote recommended to the Board of Directors that the rate per mile paid 
for the use of ‘BMT’ Refrigerator cars be increased from 2.5 cents per 
mile to 3 cents per mile. In conformity with this vote, Agent B. T. Jones 
petitioned the Interstate Commerce Commission for authority to make 
this increased rate allowance effective May 1, 1950; However, the Com- 
mission denied this request, and Agent Jones is therefore issuing Sup- 
plement No. 22 to Mileage Tariff No. 7-N, I. C. C. No. 3924, to make the 
following rate allowance effective on regular statutory notice June 1, 


1950: 
Type of Car Designating Symbol Per Mile 
Milk Tank BMT 3 cents 
Per Diem Rule 18 of the Code of Per Diem Rules—Circular Num- 


ber T-195 is amended concurrently, effective June 1, 1950, to provide 
the per mile rate allowance on the type of cars specified by this ballot 


which is as follows: 
Type of Car Designating Symbols Per Mile 


Milk BM; BMR 2-14 cents 
Milk BMT 3 cents 





PERSONALS 
Civilian Components Policy Board Chairmanship 


Edwin H. Burgess, Vice President and General Counsel, Baltimore 
and Ohio Railroad Company, Baltimore, Md., has been appointed chair- 
man of the Defense Department’s Civilian Components Policy Board. 
He succeeded Wm. T. Faricy, President, AAR, on May 1. Mr. Burgess 
was formerly president of the Association of I. C. C. Practitioners. 
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National Mediation Board Appointment 


The nomination of Leverett Edwards of Oklahoma City, Okla., to 
be a member of the National Mediation Board for the remainder of the 
term of Frank P. Douglass, expiring February 1, 1952, was confirmed 
by the Senate on April 18. Mr. Edwards has assumed his duties as a 
member of the Board. 





STATISTICS 
Steam Railway Accidents 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued a preliminary summary of steam railway accidents for the 
month of February 1950 as compared with February 1949. During 
February 1950 there were 32 passengers killed and 353 passengers in- 
jured in train and train service accidents. During the month of Febru- 
ary 1949 there were no passengers killed and only 160 injured in such 
accidents. 

In February 1950 there were 25 employees killed and 1,522 em- 
ployees injured while on duty, as compared with 37 killed and 1,844 in- 
jured in February 1949. 





Freight Carloadings—Second Quarter—Estimate 


Freight carloadings in the second quarter of 1950 are expected to 
be 1.4 per cent above those in the same period in 1949, according to esti- 
mates just compiled by the 13 Regional Shippers Advisory Boards. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,147,899 employees at the middle of the month of March 1950, 
an increase of 2.19% as compared with the middle of February 1950, but 
a decrease of 4.14% as compared with the middle of March 1949. 

Railway employment at the middle of March 1950 was 115.3 of the 
1935-1939 average. 





Net Railway Operating Income 


Net railway operating income of Class I railroads in February 
1950, totaled $15,236,248 compared with $30,934,276 for the same month 
in 1949, according to reports filed by the carriers with the Bureau of 
Railway Economies of the Association of American Railroads. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended April 22, 1950, 
totaled 722,644 cars. This was a decrease of 46,703 cars, or 6.1 percent 
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below the corresponding week in 1949, and a decrease of 129,282 cars, 
or 15.2 percent below the corresponding week in 1948. Excluding ore, 
loading of which has been affected by the late opening of navigation on 
the Great Lakes, loading exceeded the corresponding week of 1949 by 
6,289 cars, or nearly one percent. 

Loading of revenue freight for the week of April 22 increased 15,- 
372 cars or 2.2 percent above the preceding week. 

Coal loading amounted to 151,142 cars, a decrease of 6,896 cars be- 
low the corresponding week a year ago, and a decrease of 1,809 cars 
below the preceding week this year. 





Railway Equipment 


Class I railroads and railroad controlled private refrigerator car 
companies ordered 20,725 new freight cars in the first three months of 
1950. This was nearly four times as many as were ordered in the same 
period in 1949. 

Class I railroads also ordered 685 new Diesel locomotives in the first 
three months this year compared with 198 in the same period of 1949. 

As a further step toward increasing the available freight car supply 
to take care of increased traffic, railroads have inaugurated extensive car 
repair programs. This has already resulted in restoring to service 13,000 
cars which were in unserviceable condition two months ago. 

The backlog of new freight cars remaining on order April 1 totaled 
28,765. This included 16,369 box cars, of which 15,869 will be general 
service box cars and 500 will be equipped for special commodity loading ; 
2,004 refrigerator cars; 4,428 gondolas; 1,935 covered hoppers; 3,249 
ordinary hoppers; 500 stock cars and 280 flats. Railroads will build 
17,590 of the cars in their company shops and the other 11,175 will be 
constructed by carbuilding companies. 





Railroad Operating Revenues 


Based on advance reports from eighty-two Class I railroads, whose 
revenues represent 81.1 per cent of total operating revenues, the As- 
sociation of American Railroads has estimated that railroad operating 
revenues in March, 1950, increased one per cent above the same month in 
1949. The estimate for March, 1950, covers operating revenues only, 
and does not take operating expenses or other costs into account. 

Estimated freight revenue in March 1950, was greater than in 
March, 1949, by 3.1 per cent. Estimated passenger revenue decreased 
11.8 per cent. 





Passenger Traffic Statistics 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued Statement No. M-2 showing passenger traffic statistics of Class 
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I steam railways for the years 1948 and 1949. For tle year 1949 pas. 
senger revenue for passengers carried in coaches decreased 12.2% as 
compared with 1948, and for passengers carried in parlor and sleeping 
ears, the passenger revenue decreased 11.4%. 

The number of revenue passengers carried in coaches decreasd 


21.3% and the number earried in parlor and sleeping cars decreased 
15.9%. 





Oil Pipe Line Companies—Statistics 


The Bureau of Transport Economics and Statistics has issued State- 
ment No. Q-600, showing transportation revenue and traffic of large oil 
pipe line companies for the years 1949 and 1948. The transportation 
revenue received by these companies amounted to $343,352,183 in 1948 
and $344,128,274 in 1949, an increase of .2 per cent. The number of 
barrels of oil originated on line and received from connections in 1948 
was 2,559,597,473 and in 1949 was 2,319,152,971. 





Compensation of Railway Employees 


The following is excerpted from Monthly Comment on Transporta- 
tion Statistics issued by the Bureau of Transport Economies and Statis- 
ties of the I. C. C. on April 13: 


The table below shows the average straight time hourly compensa- 
tion of employees of Class I line-haul steam railways, excluding execu- 
tives, officials and staff assistants, for the years 1939-1949 and for the 
month of January 1950. Index numbers, with the average straight time 
earnings per hour for the year 1939 used as a base, are also given. For 
the year 1949 the average compensation per hour was 96.3 percent above 
that of 1939. On an annual basis the January 1950 average of $1.549 
per hour was more than double (114.8 percent) the average of $0.721 
for the year 1939. 

Largely as the result of postwar wage awards which became effective 
during the years 1946-1949, the average straight time earnings per hour 
increased from $0.916 in 1945 to $1.415 in 1949 or 54.5 percent. The 
1946-1949 annual averages only partly reflect the size of the wage in- 
creases granted during those years due to the fact that the increases be- 
came effective on varying dates. The full effect of all increases effective 
to date is reflected in the average hourly straight time earnings of $1.549 
reported for the month of January 1950. Since September 1949, when 
the agreement as to the 40-hour week for non-operating employees be- 
came fully effective, the average straight time compensation per hour has 
changed but slightly from month to month. Average hourly earnings of 
all railway employees usually vary somewhat from month to month even 
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when no changes occur in basic wage rates because of variations in the 
hourly rates and hours worked among the various classes of employees. 

The total payroll of Class I roads reached an all time high of $4,769 
nillion in 1948, an amount which was 49.3 percent of the carriers’ total 
operating revenues for that year. In 1949 the payroll dropped to 
$4,419 million, but this figure was 51.5 percent of the revenues. For the 


month of January 1950 the payroll absorbed 54.3 percent of the carriers’ 
revenues. 


Class I Steam Railways 
Period (1)* (2)* (3) (4) (5) 
Years : Millions Millions 
1939 $0.721 100.0 $1,863 $3,995 46.6 
1940 .723 100.3 1,964 4,297 45.7 
1941 .752 104.3 2,336 5,347 43.7 
1942 819 113.6 2,932 7,466 39.3 
1943 .878 121.8 3,521 9,055 38.9 
1944 914 126.8 3,853 9,437 40.8 
1945 .916 127.0 3,860 8,902 43.4 
1946 1.098 152.3 4,170 7,628 54.7 
1947 1.155 160.2 4,350 8,685 50.1 
1948 1.292 179.2 4,769 9,672 49.3 
1949 1.415 196.3 4,419 8,580 51.5 
Jan. 1950 1.549 214.8 357 657 54.3 


* Excludes executives, officials and staff assistants. 

(1) Average straight time compensation per hour. 

(2) Index of straight time compensation per hour 1939 = 100. 
(3) Total compensation all employees. 

(4) Total operating revenues. 

(5) Percent compensation of operating revenues. 





Income Produced by Class | Railways—1949 


The following is excerpted from Monthly Comment on Transporta- 
tion Statistics issued by the Bureau of Transport Economics and Statis- 
ties of the I. C. C. on April 13: 


In 1949 the income produced by Class I railways as a percent 
of national income continued the declining trend shown by the table be- 
low to have been characteristic of the period 1929-1949. In this period 
there were slight relative gains over the preceding year in only five of 
the twenty-one years, 1932, 1933, 1936, 1939, and 1946. These slight 
changes contrary to the general trend are not shown in the table. From 
1929 through 1949 the rail share of national income fell from 5.30 per- 
cent in 1929 to 2.59 percent in 1949, or 51 percent. The decline between 
1920 and 1940 was from 6.57 to 3.74, or 43 percent. 
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Income produced by Class I railways as percents 
of national income produced 
Class I railways 
National Percent of 
income } national 
dollars Dollars income 
(Billions) (Millions ) 
1920 272.9 4,787 6.57 
1929 87.4 4,636 5.30 
1934 48.6 2,345 4.83 
1939 72.5 2,806 3.87 
1940 81.3 3,037 3.74 
1944 183.8 5,577 3.03 
1946 179.6 5,383 3.00 
1947 201.7 5,852 2.90 
1948 226.2 6,390 2.82 
1949 222.5 8 5,757 2.59 


1U. S. Department of Commerce. 


2 Estimated by I. C. C. 
8 Partly estimated. 





Passenger Fatalities—Railroads and Air Carriers 


The following is excerpted from Monthly Comment on Transporta- 
tion Statistics issued by the Bureau of Transport Economics and Statis- 
ties of the I. C. C. on April 13: 


The table below shows the fatalities per billion passenger-miles re- 
ported by steam railways and by domestic air carriers operating on regu- 
larly scheduled routes for the years 1930-1949. Throughout the history of 
air travel the rate of passenger fatalities in terms of passenger-miles has 
been very much higher than that for travel by rail. Over the past 20 
years there has been a pronounced downward trend in the rate of air 
travel fatalities with some random fluctuations between good and bad 
years. Thus the year 1947 would rank as a bad year among the more 
recent ones, whereas the rates for both 1948 and 1949 were not greatly 
above the record low of 1939. The rail fatality rate which has shown 4 
decided downward trend since 1943 reached an all time low in 1949. 
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Passenger fatalities per billion passenger-miles 

Steam Railroads * Domestic air lines * * 
Year (1) (2) (3) (4) 
1930 45 1.67 24 281.9 
1931 35 1.60 25 233.7 
1932 19 1.12 19 149.1 
1933 48 2.93 8 45.8 
1934 35 1.94 17 89.6 
1935 25 1.35 15 47.4 
1936 32 1.42 44 100.2 
1937 27 1.09 40 83.1 
1938 75 3.46 25 44.6 
1939 38 1.68 9 11.9 
1940 80 3.37 35 30.2 
1941 39 1.33 35 23.2 
1942 110 2.05 55 36.6 
1943 262 2.98 22 13.2 
1944 249 2.60 48 21.7 
1945 142 1.55 76 22.3 
1946 116 1.79 75 12.4 
1947 74 1.61 199 31.5 
1948 52 1.26 83 13.3 
1949 32 0.91 93 13.1 


* Includes fatalities to passengers on trains and travelers not on trains in acci- 
dents involving train operation. 

** Source: Civil Aeronautics Administration, Statistical Handbook of Civil 
Aviation, 1949, for data from 1930 through 1937; Civil Aeronautics Board, Accident 
Analysis Div. for data 1938 through 1948 and preliminary data for twelve months 
through December 1949 which cadet report of one feeder line carrier. 


(1) Number of eee fatalities. 
i 


(2) Rate per billion passenger-miles. 
(3) Number of passenger fatalities. 
(4) Rate per billion passenger-miles. 





Motor Transportation 


By Harry E. Boot, Editor 
Attorney, American Trucking Associations, Inc. 


1. C. C. Holds Insurance Coverage Hearing 


A hearing before Examiner Thomas F. Kilroy at the I. C. C. recently 
disclosed that the preponderant number of motor carriers of property 
and passengers are covered with public liability and property damage 
insurance in amounts considerably in excess of the minimums required 
by the Interstate Commerce Commission. The hearings docketed as Ex 
Parte MC-5, Motor Carrier Insurance, and Ex Parte MC-159, Freight 
Forwarder Insurance was seeking to determine whether minimum re- 
quirements should be increased. 

A witness from the Bureau of Motor Carriers testified that only 
10.74% of the motor carriers of property surveyed by his Department 
are covered at the I. C. C. minimum public liability limits of $5,000/10,- 
000 ; all others being insured in excess of these minimums. This witness 
further testified that only 1.74% of the motor carriers of property are 
insured against property damage for less than $5,000 even though the 
regulations call for a minimum of $1,000. The Bureau witness submitted 
testimony to show that by far the greatest proportion of claims against 
motor freight carriers are settled in amounts less than those specified for 
coverage by the present insurance requirements. Similar testimony was 
introduced by witnesses from various insurance companies which showed 
that motor carriers generally carry greater amounts than the minimum 
required by the Commission. 





Status of Private Carrier Again Before Commission and Courts 


At further hearings on MC-C-906, officials from the Burlington Mills 
explained at length how their transportation facilities are utilized. The 
Commission held in December, 1948, that Burlington Mills had a private 
carrier status, and therefore is exempt from all but safety regulations, 
even though in some of its truck operations it receives allowances from 
suppliers in amounts equivalent to a common carrier freight rate. This 
recent hearing arose from protest of for-hire groups that the December 
1948 decision arose from a stipulation between Burlington Mills and the 
I. C. C. Counsel, and that opponents had no chance to be heard. It is 
the contention of Burlington Mills that its truck operations are incidental 
to, although a necessary part of, its primary business of manufacturing, 
and therefore they meet the ‘‘ primary business test’’ for private carrier 
status. It was testified that the company’s trucking is a ‘‘plant facility” 
and that efficiency of the company’s entire plant system depends upon 
such transportation. It was brought out that the main function of the 
company’s trucks is to provide interplant transportation. 
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The other two well known private carrier cases, that is the Schenley 
and Lenoir cases, are also receiving attention as a suit has been filed in 
the U. S. District Court requesting a reversal of the decisions of the 
Interstate Commerce Commission. The recent suit was begun on com- 
plaint of Brooks Transportation Company, A. B. & C. Motor Transporta- 
tion Company, and M & M Transportation Company, all common ear- 
riers. Under attack in the Court case are the I. C. C. decisions to the 
effect that the answer to whether or not for-hire transportation is per- 
formed, lies in a determination of the primary business of the carrier. 
The Commission found in these cases that the mere fact that some com- 
pensation was charged for certain of the company’s trucking operations 
is incidental to their main business, and insufficient in itself to warrant a 
finding that for-hire transportation is, or has been, performed. 





Court of Appeals Again Rules on Spector Case 


The Federal Court of Appeals, in a two to one opinion, upheld the 
validity of a tax levied on an interstate trucking company for net in- 
come derived within the taxing state. In his opinion, the judge noted 
that ‘‘the magnitude of the constitutional issue here involved affects the 
taxing economy of the majority of the States.’’ The appellate Court 
dissolved an Injunction and upset a declaratory judgment granted by 
the Federal District Court in Connecticut which held that the Spector 
Company was not liable for the Connecticut Corporation Business tax, 
and that the tax was a burden on interstate commerce. The Connecti- 
eut tax assessments involved were for the years 1936 to 1940 plus penalty 
and interest. The Court ruled that where an allocation formula is used 
which makes the amount of tax commensurate with receipts, income or 
property of the taxpayer within the taxing state, the tax is valid. The 
opinion notes that ‘‘the Connecticut tax here involved does not discrimi- 
nate against interstate commerce. It is not burdensome to interstate 
commerce. It is not susceptible of being repeated by any other state. 
It is not a levy upon the privilege of engaging in interstate commerce. 
It is a proper and reasonable exercise upon the privilege which Connecti- 
cut freely grants to all alike. Therefore we regard it as valid.’’ This 
case will undoubtedly be taken to United States Supreme Court. 





Axle Loading Tests in Maryland to Start May 15 


A 1.1 mile section of U. 8. Route 301 in Southern Maryland will be 
the road used for exhaustive tests of the effects of concentrated truck 
traffic on concrete pavements. The Highway Research Board which will 
administer the test project announced that the relative effects of different 
axle loads will be studied continuously as a fleet of trucks operate over 
the road at the rate of one truck per minute on a twenty-four hour per 
day, seven-day week schedule. The measuring yardsticks in this test 
will be single axle loadings of 18,000 pounds and 22,400 pounds, and 
tandem axle loadings of 32,000 pounds and 44,800 pounds. While the 
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road is not a new one, it is considered to be better than average road as 
the sub-grade is of granular material augmented at bad spots with the 
addition of granular sub-grade material. There has been some damage 
to the road since it was constructed but it is planned to correct these 
bad spots before the test run. The tests are expected to run for six 
months which will be during the dry season when most favorable condi- 
tions can be expected. If there are no perceptible failures during this 
six months period, it is possible the tests may run in the Fall season when 
the sub-base may be exposed to moisture. 





Commission Hears Arguments on “Fish” 


The Monark Egg Corporation—Contract Carrier Application, MC- 
89207, was argued before the Interstate Commerce Commission as to the 
‘*fish’’ exemption in Section 203(b) (6) of the Interstate Commerce Act. 
Participating in the argument were the New England Motor Rate 
Bureau Conference, the Association for Common Carriers of Frozen 
Commodities, the Fishing industry, the Department of Agriculture, the 
railroads, and the American Trucking Associations, Inc. The argu- 
ments presented to the Commission ranged from the strict interpretation 
to exempt only whole fish as taken from the water to the contention of 
the fishing industry that even canned fish should be exempt under this 
Section of the Act. 

This case has been before the Commission since 1940, and the Com- 
mission had ruled one way until 1949 when it reversed itself following 
the Cireuit Court of Appeals opinion in the Love case. 

In the April 1949 reopened case, the Commission held that practi- 
eally everything was-exempt except canned fish. The fishing industry 
would broaden this last statement while the railroads and trucking in- 
dustry would have the Commission again restrict its interpretation to 
that previously held in 1940 and 1944. 





New York Labor Agreement Contains Four-Year No-Strike Pact 


Local 807, Teamsters Union of New York recently approved a pro- 
posed four-year no-strike peace plan in an effort to win back shipping 
that had been diverted from the City due to prolonged work stoppages 
in recent strikes. The agreement would ban strikes or walk-outs until 
September 1, 1954, and provides for setting up permanent arbitration 
machinery to settle grievances. Disputes over wages and working condi- 
tions would be arbitrated at two-year intervals. Local 807 has a member- 
ship of more than 10,000 and is the largest of the three major Teamsters 
Union Locals in New York City. While negotiations were being handled 
the Union members were advised that even though they have the highest 
wage scale and the Teamsters contract, they must provide work oppor- 
tunities for the members to enjoy the high wage scale. 
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Briefs on Air Freight Exemption Filed with the Commission 


In the reopened case of Hazel Kenny Extension—<Air Freight, MC- 
5485, Sub. 1., the airlines, railroads and the trucking industry filed briefs 
on the interpretation of Section 203(b) (7a), ‘‘the transportation of per- 
sons or property by motor vehicle when incidental to transportation by 
aircraft.’’ 

The Kenny application was for authority to transport air freight 
within a radius of 50 miles from the Pittsburgh, Pennsylvania airports, 
and the Commission dismissed the application as coming within the ex- 
emption of Section 203(b) (7a). The case was reopened on the interpre- 
tation question, and further hearings were held in Pittsburgh in Febru- 
ary 1950 before Examiner Cheseldine. 

The airlines and the Local Cartage Conference would have the Com- 
mission determine this exemption in individual cases, and strenuously 
object to any determination in the Kenny case which could be used in 
determining exempt areas throughout the country. It is the contention 
of A. T. A. and the railroads that the Commission should limit the ex- 
emption to commercial zones of the cities named in the tariffs of the air- 
lines and that all other transportation outside of the commercial zones 
should be handled by certificated or permitted carriers. The railroads 
and A. T. A. have also asked the Commission to lay down some princi- 
ple in the Kenny case which can be used as a guide for other airport 
cities so that it will not be necessary to determine each individual case 
by separate hearings. 





Railroads Ask |. C. C. for General Investigation 
on Long-Haul Trucking 


The Interstate Commerce Commission recently received a petition 
from approximately 90 railroads, asking for a full-scale investigation of 
long-haul truck transportation and its possible economic threat to the 
railroad industry. Specifically, the petition requests that the Commis- 
sion defer action on various pending motor carrier applications to estab- 
lish long-haul trucking routes until after an investigation can be held. 
The railroads incorporate many items in their petition, contending: that 
none of the applications referred to seek to establish a complete transpor- 
tation service; the railroads ought to have the traffic in higher-rated 
commodities in order to continue hauling low-rated commodities, such as 
grain, coal, etc. ; and the Commission should determine whether highway 
facilities are adequate to handle an increased number of heavy vehicles. 

A. T. A. has filed a reply to this petition, advising the Commission 
that there is no need for such an investigation, and that the applica- 
tions named in the petition are no different in principle than those previ 
ously approved by the Commission. 





Freight Forwarder Regulation 
By Gites Morrow, Editor 


General Counsel, Freight Forwarders Institute 


Freight Forwarders Oppose Reorganization Plan No. 7 


Freight forwarders, members of the Freight Forwarders Institute, 
joined with other transportation representatives, and interested groups, 
in supporting resolutions before the House and Senate Committees on 
Expenditures in the Executive Departments to veto Reorganization Plan 
No. 7, affecting the Interstate Commerce Commission. The hearings 
were held the last week in April. The Institute representatives said that 
Plan No. 7 ‘‘represents a change in basic policy which has unexplored 
potentialities of harm.’’ 

The provision of the plan which provides for the appointment of 
the Chairman of the Commission by the President goes beyond the recom- 
mendations of the Hoover Commission, the Institute witness said. He 
also expressed fear that under the broad powers transferred to the Chair- 
man by the plan it would be possible to shift or abolish Commission 
bureaus without the concurrence of other members of the Commission. 





Wage and Hour Record Keeping Revised 


The Administrator of the Wage and Hour Division of the Depart- 
ment of Labor, filed notice on April 7, 1950, of an extensive revision of 
the record keeping requirements under the Fair Labor Standards Act of 
1938, as amended effective January 25, 1950. The proposed new rules 
were published in the Federal Register for Saturday, April 15, 1950 
(Volume 15, No. 73). 





Commission Refuses to Revise Freight Forwarder Credit Regulations 


By order dated April 3, 1950, the I. C. C. denied a petition filed by 
the Freight Forwarders Institute requesting modification of the credit 
rules for collection of the charges of freight forwarders. The present 
rules for collection of forwarder charges are the same as those applicable 
to motor carriers as prescribed in Ex Parte No. MC-1, 2 MCC 365. The 
freight forwarders sought to have the rules modified so as to exclude 
Saturdays as well as Sundays and legal holidays in the computation of 
the credit period, because of the general adoption of the 5 day work 
week. The Commission declined to grant this request. 





Freight Forwarder Permit Revoked 


The I. C. C., by order dated March 31, 1950, has revoked the permit 
of James Gallagher, Jr., d/b/a Gallagher Carloading Co., Docket No. 


—788— 
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FF-133. The revocation was requested by the administratrix for the 
estate of James Gallagher, Jr., all freight forwarder service under the 
permit having been discontinued. 





Civil Aeronautics Board Modifies Miniumum Rate Order 


The Civil Aeronautics Board, on April 10, 1950, released its opinion 
and 5th Supplemental order in the Air Freight Rate Investigation, 
Docket No. 1705, et al. By this order the Board prescribed new and 
lower minimum rates for shipments moving in easterly and northerly 
directions, in an effort to relieve the backhaul problem in an air freight 
transportation. The Board cautioned the carriers to use discretion in 
taking advantage of the new minimum rates and urged them to raise 
such rates when experience indicates that commodities moving in the 
back-haul direction will bear higher charges. 





House Subcommittee to Hold Hearings on 
Freight Forwarder Bill H. R. 5967 


The Transportation Subcommittee of the House Committee on Inter- 
state and Foreign Commerce held public hearings to consider H. R. 
5967 on May 16, 1950, beginning at 10:00 A. M. Witnesses at such 


hearing were limited to members of the Interstate Commerce Commis- 
sion. 


Bill H. R. 5967 is a companion bill to S. 2113, which was reported 
by the Senate Committee on Interstate and Foreign Commerce on Febru- 
ary 24, 1950, with committee amendments. The bills make changes in the 
definition of a freight forwarder and in the provisions of Section 409 of 
the Interstate Commerce Act with respect to relationships between freight 
forwarders and motor common carriers. 





Water Transportation 


By Ricuarp H. Specker, Editor, 


Executive Vice-President, National Water Carriers Association, Inc. 


Less-Bargeload Embargoes 
Proposed Report 


Examiner A. J. Banks has issued a proposed report in No. 30118 and 
No. 30123, New Orleans Traffic and Transportation Bureau v. Mississippi 
Valley Barge Line Company and American Barge Line Company, cases 
relating to the lawfulness of embargoes on less-bargeload traffic imposed 
by the defendant barge lines. 

By complaints filed on November 29, 1948 and on December 6, 1948, 
complainant alleged that the defendants have issued embargoes discon- 
tinuing service on all freight in less-bargeloads between, from, to, or by 
way of all ports served by the Mississippi Valley Barge Line Company, 
and on such freight from New Orleans, La. and Memphis, Tenn., for 
river movement beyond by American Barge Line Company; that these 
embargoes violate defendants’ holding out to the general public as com- 
mon carriers ; that defendants have, in effect, canceled rates without legal 
notice; that the embargoes unjustly discriminate against certain ports 
and in favor of other ports, and against less-bargeload traffic and in 
favor of bargeload traffic ; that the embargoes constitute a failure to pro- 
vide and furnish transportation upon reasonable request, and a failure 
to establish reasonable through routes and lawful facilities for the inter- 
change of traffic. The complaint asked that the Commission order the 
eancellation of the embargoes and the restoration of less-bargeload serv- 
ices, or, in No. 30118, to order revocation of the certificate under which 
the Mississippi Valley Barge Line is operating. 

In his proposed report, Examiner Banks states: ‘‘With respect to 
water transportation, it may be argued that public interest requires the 
performance of many services which, when considered by themselves, are 
operated at a loss. The public interest, however, requires a careful con- 
sideration of the circumstances of each situation, and a comparison of the 
burden imposed upon the carrier by an unprofitable operation with the 
injury to the public resulting from its discontinuance. Both interests 
should be considered and a fair balance found.’’ The Examiner con- 
cludes that the Commission should find that it is without jurisdiction to 
order revocation of the certificate under which the Mississippi Valley 
Barge Line is operating; that, as a temporary measure, the embargoes 
assailed are not unlawful, as alleged in the complaints; but that their 
indefinite continuance will constitute an unreasonable practice, and 
that the defendants should be required to cancel the embargoes within 
six months from the date of service of the final report in the proceeding. 
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Anthracite Coal to New England Territory 


Fourth Section Orders Vacated 

By report and order in Fourth Section Application No. 15200, and 
related numbers, the Interstate Commerce Commission has vacated vari- 
ous fourth-section orders which authorized the railroads to maintain 
rates on anthracite coal from mines in Pennsylvania to destinations 
in New England without observing the long-and-short-haul provision of 
section 4 of the Interstate Commerce Act. The rates were originally pub- 
lished in 1936 to meet the competition of tug and barge operators trans- 
porting anthracite from the ports of Philadelphia and New York to the 
New England destinations. 

By petition dated May 16, 1947, four associations of water car- 
riers, including National Water Carriers Association, Inc., the protes- 
tant in the instant anthracite proceeding, asked for an investigation into 
the lawfulness of rates and practices in connection with traffic trans- 
ported by rail carriers in competition with water carriers. As a result, 
several fourth-section proceedings were reopened for reconsideration 
and the railroads were ordered to show cause why the outstanding orders 
of relief should not be vacated or modified. Hearings were held subse- 
quently. 

The applicant railroads contended that continuing relief was war- 
ranted because anthracite is still moving to New England by barge and 
facilities for transporting a much larger volume in that manner are avail- 
able, and because of lowered production of anthracite and competition 
with other fuels. Protestant contended that, owing to the changed car- 
rier-competitive situation, relief is no longer warranted, and predicted 
that, without a rate differential in favor of the rail-barge carriers, the 
remaining barge operators would be unable to continue in this traffic, 
and all movement of anthracite to New England by barge would end. 

The Commission concludes that the facts of record, including the 
changed relations in transportation charges of the competing groups of 
carriers, the methods by which the traffic has moved and now moves, 
and the superiority, generally recognized, of all-rail service over rail- 
barge service, warrant the conclusion that the all-rail rates to water- 
competitive points are lower than necessary to meet existing competition 
by the rail-barge carriers, and that such carrier competition or the threat 
thereof is not now such as to constitute a special case justifying a grant 
of continuing relief. 





Rail and Barge Joint Rates 


Effective Date Postponed 
The Commission has further postponed to July 31, 1950 the effective 
date of its order in Docket No. 26712, Rail and Barge Joint Rates. The 
railroads’ appeal from the adverse decision of the District Court is now 
pending before the Supreme Court of the United States. 
St. Lawrence Seaway & Power Project 


Secretary of Commerce Sawyer has told Congress that speedy con- 
struction of the $803,000,000 St. Lawrence River Seaway and Power 
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Project is vital for national defense. He said the Seaway is comparable 
to the Panama and Suez Canals and would make the Great Lakes ‘‘an 
arm of the Atlantic Ocean.’’ As for the power development, he said, it 
would be the second largest single-dam project in the world. Under a 
proposed treaty, Canada would chip in $230,000,000 to the dual-purpose 
project. New York State would have a chance to buy the power facili- 
ties on the American side. The Commerce Department’s minimum esti- 
mate of $36,000,000 a year in toll revenues is almost twice the annual 
charges that must be met to maintain and liquidate the project, accord- 
ing to Secretary Sawyer. 

At the hearing before the House Committee on Public Works on 
April 24th, Chairman Whittington, who is opposed to the project, an- 
nounced the Committee will not take action until the Senate has acted on 
similar legislation, and he said that the Senate has indicated that its con- 
sideration of the subject will be delayed until the next Congress. 





Dwyer Lighterage Rates 
Plattsburg and Burlington 


By report in Docket No. 30221, Dwyer Lighterage Rates—Plattsburg 
and Burlington, the Commission has found that ports located on Lake 
Champlain are not properly a part of the New York State Canal system. 
The case involved the lawfulness of tariffs publishing rates to Plattsburg, 
N. Y. and Burlington, Vt., filed by Dwyer Lighterage, Inc.—Harbor 
Towboat Co., Inc. The respondents, who are authorized to serve ‘‘the 
New York State Canal system, except the Cayuga and Seneca Canal,’’ 
contended that Lake Champlain is an inherent part of the New York 
State Canal system. The Commission has ordered the tariffs canceled 
on or before June 30, 1950. 





Island Dock, Inc. 
Application for Revised Certificate 


Island Dock, Inc., of Kingston, N. Y., (formerly National Motorship 
Corporation) has filed an application with the Commission requesting 
that its present certificate be revised so as to authorize the use of non- 
self-propelled vessels with the use of separate towing vessels, in lieu of its 
current authority to operate self-propelled vessels. In all other respects, 
the present certificate would remain unchanged. 

Applicant is presently authorized to operate seasonally, from March 
to December of each year, as a common carrier by water by self-propelled 
vessels, in the transportation of commodities generally, between ports 
and points along the Great Lakes and interconnecting and tributary 
waterways, the Champlain, Erie, and Oswego Canals of the New York 
State Canal system, Lake Champlain, the Hudson River, and the Atlan- 
tie Coast and its tributaries, from Long Island Sound to Savannah, Ga., 
both inclusive. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Henry E. Foley, Acting President, 10 Post Office Square, Boston, 
Massachusetts. 


Atlanta 


Paul H. Hardin, Chairman, A.T.M., The Coca Cola Company, 310 
North Avenue, N. W., Atlanta, Georgia. 


Baltimore Chapter 


O. W. Hubbard, Chairman, P. O. Box 476, Baltimore 3, Maryland. 
Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


W. Y. Wildman, Chairman, 310 South Michigan Avenue, Chicago 
4 Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Fred H. Booth, Chairman, Ass’t to P.T.M., Denver & Rio Grande 
Western Railroad, 101 Rio Grande Building, Denver 1, Colorado. 


District of Columbia Chapter 


Karl L. Wilson, Chairman, Middle Atlantic States Motor Carrier 
Conference, 2111 E Street, N. W., Washington 7, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association. 
Provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JouRNAL.) 
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Kansas City, Missouri, Chapter 

William M. Boring, Chairman, T.M., The Vendo Company, 7400 
East 12th Street, Kansas City, Missouri. ; 

Meets: 6:00 P. M.,. on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 
E. L. Williams, Chairman, Gen’l. Mgr., Lone Star Package Car 
Company, 443 Frisco Building, St. Louis 1, Missouri. 
Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 

Charles H. Trayford, Chairman, General Manager, Mural Trucking 
Service, 60 Lewis Street, New York, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 

Ninth District Chapter 

A. G. Grimm, G.T.M., Pillsbury Mills, Inc., 608 Second Avenue, 
South, Minneapolis 2, Minnesota. 

Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis, Minn. 

Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 
Joseph F. Eshelman, Chairman, 1740 Broad Street Station Building, 
Philadelphia 4, Pennsylvania. 
Pittsburgh Chapter 
Walter W. Larkin, Chairman, T. M., Continental Foundry & Ma- 
chine Company, 8 Raymond Street, Wheeling, W. Va. 
Meets: at call of Chairman. 


Puget Sound 
Stanley H. Brewer, President, Ass’t Prof. of Transportation, Uni- 
versity of Washington, Seattle 5, Washington. 
Meets: Third Tuesday of each month. 


San Francisco Chapter 
William Meinhold, Chairman, Southern Pacific Company, 65 Market 
Street, San Francisco 5, California. 
Meets: San Francisco Commercial Club, last Monday of each month 
A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


John F. Kirkman, Chairman, Pacific Coast T. M., The Coca Cola 
Company, 963 East 4th Street, Los Angeles 13, California. 





List of New Members * 


Wood Brown, (A) 1105 Maritime Build- 
ing, New Orleans 12, Louisiana. 
Andrew D. Cox, (B) Denver & Rio 
Grande Western RR. Co., 1531 Stout 
Street, Room 100, Denver 1, Colorado. 
W. Lunsford Crew, (A) Kidd Building, 
Roanoke Rapids, North Carolina. 
Thomas C. Davidson, (B) Illinois Cen- 
tral Railroad Co., 135 E. 11th Place, 
Chicago 5, Illinois. 
Felix E. Edmonds, (A) Lambert, Barger 
& Branaman Bldg., Waynesboro, Vir- 


ginia. 

Alfred P. Graham, (B) T. M., Boeing 
Airplane Co., Seattle 14, Washington. 

Abraham L, Hoadas, (A) 1020 Lewis 
Tower Bldg., Philadelphia 2, Pennsyl- 
vania. 

C. Edward Leasure, (A) 1518 K Street, 
N. W., Washington 5, D. C. 

Elmer H. McAvoy, (B) Pacific Traffic 
Bureau, 1915-Ist Avenue, Seattle 1, 
Washington. 

Lawrence J. Merrill, (B) Barrett Divi- 
sion, Allied Chemical and Dye Corp., 
40 Rector Street, New York 6, N. Y. 

Robert M. Moore, (B) Illinois Central 
Railroad Co., 135 E. 11th Place. 
Room 606, Chicago 5, Illinois. 

Doyle S, Morris, (A) Chicago, Burling- 
ton & Quincy R. R. Co} 547 West 
Jackson Blvd., Chicago 6, Illinois. 

Wallace C. Murchison, (A) 15 Odd Fel- 


lows Building, Wilmington, North 
Carolina. 


* Elected to membership April, 1950. 


Ramon S. Reagan, (A) 12606 Grand 
River, Detroit 4, Michigan. 

F. O. Sedgwick, (B) A. T. M., T. G. 
Griggs Trucking Co., 825 N. North 
Point Road, B timore 6, Md. 

William D. Singer, (B) A. T. M., Boeing 
Airplane Company, 7755 East Marginal 
Way, Seattle 14, Washington. 

Lee R. Sollenbarger, (B) G. T. M., Den- 
ver Chicago Trucking Company, Inc., 
2501 Blake Street, Denver 5, Colorado. 

Coy U. Spawn, Jr., (A) 733 Banker's 
Mortgage Building, Houston 2, Texas. 

Allen W. Staples, (A) 702-707 Shenan- 
doah Building, Roanoke 11, Virginia. 

Otis E. Stovell, (A) 671 Tenth Street, 
N. W., P. O. Box 1222, Atlanta, 
Georgia. 

Romilo S. Tarsitano, (B) A. T. M., 
The Linen Thread Co., Inc., 418 Grand 
Street, Paterson I, New Jersey. 

Melville A. Tuchler, (B) Barclay Traffic 
Service, Division of Safeway Stores, 
Inc., 681 Market Street, Room 415, 
San Francisco 5, California. 

Paul C. Weeks, (B) 801 Brannan St., 
San Francisco 3, California. 

Edward Milo Wesely, (B) Rates & 
Switching Claims, Flour Mills of 
America. Kansas City 13, Missouri. 

William M. Tolmie, (B)) Kraft Foods 
Company, 500 Peshtigo Court, Chi- 
cacgo, Illinois. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear- 
ing in the JouRNAL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue te 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission ....$1.00 


Attorney General’s Manual on the Administrative Procedure Act— 
prepared by the Department of Justice, 1948,—reproduced by 
ICC Practitioners’ Association, February 1948 JouRNaL—while 
they last 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC Practitioners’ JouRNAL, June, 1948—while they 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 
Edition, prepared by Committee on Education for Practice .... .50 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from January issue, ICC PRAcTITIONERS’ JOURNAL 


Code of Ethics 
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